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carelessness and neglect which were alleged by Appellants 
| 
on the part of the Appellee hospital in maintaining the 
| 


cleanliness of Mr. Morse's bed, clothing and surroundings 
in the hospital, the treatment of the right eye progressed 
satisfactorily and without difficulty. | 


On Thursday, June 1, 1961, Dr. Moretti removed the 


cataract from Mr. Morse's left eye. Dr. Moretti treated 
the eye in his regular fashion on Friday morning, June 2, 

| 
1961, the next day. Evidence of infection began appearing 
in Mr. Morse's left eye in the afternoon of Friday, gane 
2nd, the day after the operation, and Dr. Moretti knew of 


this evidence of infection. (J.A.134) Appellant Mr. Morse 


| 
was experiencing a rapid rise in pain in his left eyes 
| 


On Saturday, June 3rd, the pain in Mr. Morse's left 
eye was rapidly increasing, becoming worse and worse, until 
| 
finally in the late afternoon and evening he pleaded with 


his wife, Mrs. Morse, who was with him, to try to reach 
Dr. Moretti to see if the Doctor could not come to him and 
relieve the pain. Mr. Morse was heard crying and moaning 


during this period of time from the pain. 


the plea, indicated he would try to save the globe of the 
eye, and it ultimately was saved. The globe of the eye 
has been kept, but the eye is sightless as a direct result 
of the infection. 

During Mr. Morse's period of treatment in Doctors 
Hospital, there were incidents of negligence and of careless 
treatment by nurses of the hospital, and of inattention to 
Mr. Morse, so that he was allowed to come into and remain 
for long periods of time in unsanitary and filthy conditions. 


A urine bottle was left in Mr. Morse's bed for a long period 


of time, despite his efforts to have someone remove it, and 


it finally upset. (J.A. 17) (J.A. 102) There was an inci- 

dent when a nurse carelessly lifted the bandage from Mr. 

Morse's left eye, and in her carelessness actually stuck her 

finger into his eye, causing great pain to Mr. Morse and 

causing him to cry out when it occurred. (J.A. 16) (J.A. 104) 
The Appellee Dr. Moretti alleges that he did see and 


treat the patient, Mr. Morse, on Saturday, June 3, 1961. 


SUMMARY OF ARGUMENT 


At the Trial below, there was abundant evidence that 
| 


the Appellee, Dr. Moretti, did not appear to examine nor 


treat the Appellant, Mr. Morse, at all on Saturday, June 3,5 
| 


1961. Under cases cited hereinafter, such neglect on the 
| 
part of the Doctor, only two days post-operative, was so 


far below the degree of care and skill ordinarily exercised 
| 

by the profession in his or similar localities, and was of 

that nature of negligence that specific expert testimony 


would not be required to warrant consideration of the evi- 


dence by the Jury. This is particularly true when Dr. 


Moretti was notified of the condition of his patient, and 


refused to see him. In this case, however, there was expert 
testimony, that of the Appellee Dr. Moretti himself, stating 


that the proper standard of care did require him to see ‘and 


treat the patient on Saturday, June 3rd. 
Having presented abundant evidence of the Doctor's 


failure to treat his patient on that day, and having estab- 


| 
lished by his own expert testimony that the proper care | 


required his examination and treatment of the patient on 


ARGUMENT 


At Trial, Appellants presented abundant evidence to 
the Jury that Appellee Dr. Moretti did not see nor in any 
way treat the patient, Mr. Morse, on Saturday, June 3, 
1961. The Appellant, Mr. Morse, testified (JA. 19) that 
Dr. Moretti did not come to his room at any time on June 
3rd. Appellant Mrs. Morse testified (J.A. 67) that Dr. 
Moretti did not treat Mr. Morse on June 3rd. The witness, 
Walter R. Grace, who occupied the same room with Mr. Morse, 
testified (J.A.105) that he did not see Dr. Moretti at all 
on Saturday, June 3rd. The witness, Mrs. Walter R. Grace, 
who was present in the hospital room that day, testified 
(3.A.117) that she did not see Dr. Moretti while she was 
present. The Nurses’ Notes, Plaintiffs' Exhibit No. 2, 
consistently recorded that Dr. Moretti treated the patient 
on all other days, but fail to show that Dr. Moretti saw 


the patient on Saturday, June 3rd. 


Testimony of the Appellee Doctor was heard directly, 


relating to the standard of care required in his treatment 
of the Appellant. Dr. Moretti testified that the proper 


standard of care in this case required that he examine and 
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Dr. Merritt (a defendant) told her in July 'un- 
fortunately that he had given Mr. Callahan too 
much burn,’ ‘unfortunately he had given him too 


much x-ray,’ but ‘he would be all right.‘ Con- 


sidered apart from the other evidence sustaining | 


| 
| 
plaintiff's case, this contradicted admission | 
| 


might (italics) not be sufficient for submitting | 


| 

| 
the case to the jury. As to this we express no 
| 
opinion, but taken in conjunction with that evi- | 
| 


dence, it was entitled to weight. ...... We think 


| 
too, the statement was an admission of want of | 

| 
proper care. That Dr. Merritt so construed it is 


shown by his denial that he had made it." 


\ 
The evidence clearly established that the professional 
standards in the area required that Appellant Dr. Moretti see 
| 


| 
and examine the patient, Mr. Morse, on Saturday, June 3rd. 


This is shown both by direct testimony from the Appellee Dre 


Moretti, testifying as an expert, (J.A. 130-131), and from 


inference to be taken from his utterance at the time of lifting 
| 


the bandage on Sunday, June 4th. (J.A. 20) (Christie VS. 


Callahan (1941) 75 App. D.C. 133 124 F.2d 825 
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there is no such advantage, as in ordinary negli- 
gence cases, takes on greater weight in malpractice 
suitse 

"Generally speaking, direct and positive 
testimony to specific acts of negligence is not 
required. .-see In surgical cases especially there 
are many instances where the facts alone prove the 
negligence, and where it is unnecessary to have 
the opinions of persons skilled in the particular 
science to show unskillful and negligent treatment." 
Furr vs. Herzmark (1953) 92 App. D.C. 350 206 F.2d 468 

is quoted as follows: 

"In the present posture of the case the 
evidence must be viewed in the light most favor- 
able to plaintiff. (Cites Goodwin vs. Hertzberg) 
The record contains much convincing evidence, the 
purport of which we do not doubt, that the defend- 
ant made diligent and good faith efforts to solve 


the problems presented. But the factors we have 


set forth, without further explanation, would 


support an inference by the jury that defendant had 


not met the requisite standards of judgment and 


be reasonable. But there is no requirement that 
the circumstances, to justify the inferences 
sought, negate every other positive or possible 
conclusion. The law is not so exacting that it 
requires proof of negligence or causation by 
testimony so clear that it excludes every other 


speculative theory." 


In Garfield Memorial Hospital vs. Marshall (1953) |92 


App. D.C. 234 204 F.2d 721 in commenting on testimony that 
the hospital's physicians and nurses acted in accordance 
with good and accepted standards of hospital service in the 
District of Columbia at the time, the Court said: | 
"The Jury did not, and was not required 
to, accept this somewhat startling statement. 
In Byrom vs. Eastern Dispensary and Casualty 
Hospital, 1943, 78 App. D.C. 42, we said non- 
expert evidence of conditions and results may 
be accepted on the question of negligence; and 
we quoted with approval this language from 
Cornwell vs. Sleicher, 1922, 119 Wash. 573 205 


P. 1059: ‘There must be, in the nature of 
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record was adduced showing his entry that 
injection was for '? mumps & pharangitis' 


(sic) though words '& pharangitis' (sic) were 


apparently inserted with a different pen, and 


defendant admitted that those words might have 
been entered in record subsequent to original 
entry, questions of whether defendant had given 
penicillin injection for mumps alone, whether 
such treatment did not meet requirements of 
‘standard practice in District, and whether de- 
fendant was guilty of negligence proximately 
causing death were for jury. 

"We repeat that the evidence to which we 
have referred raised an issue of fact as to 
whether when administered the injection was for 
mumps, not for pharyngitis to which a later ref- 
erence was made only after the patient had died, 
and also whether such an injection for mumps did 
not conform with the: applicable standard practice." 


In the instant case, the record reflects a similar situa- 
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As to Appellee Doctors Hospital, Appellants presented 


an abundance of testimony from which the Jury may well have 
found negligence by the agents and employees of the Appellee 
hospital. There was testimony by Appellant Morse of his 

! 
struggle to remove a urine bottle from his bed, long after 

| 
he had sought assistance from the nurses, in the course of 
which the bottle spilled in the bed. (J.A. 17) The witness 
Walter Grace also testified to the incident. (J.A. 102) 

There was testimony by Mr. Morse (J.A. 16) and Me. 

Grace (J.A.104) concerning an incident in which a nurse 


roughly and carelessly stuck her finger into the eye of the 
! 


patient, Mr. Morse. | 
In Garfield Memorial Hospital vs. Marshall (1953) 92 

App, De C. 234 204 F.2d 72], the Court said: : 
“In Byron vs. Eastern Dispensary & Casualty | 


Hospital, 1943, 78 App. D.C. 42, we said non- 


expert evidence of conditions and results may be 
accepted on the question of negligence; and we 
quoted with approval this language from Cornwell 


vse Sleicher, 1922, 119 Wash. 573, 205 P. 1059. 


‘There must be, in the nature of things, many 
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[Filed October 31, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EARL Q. MORSE 
and 
MRS. EARL Q. MORSE 
8705 South Trail 
Sarasota, Florida 
Plaintiffs, 
v. 
DR. FREDERIC A. MORETTI Civil Action 
1026 — 16th Street, N.W. No. 3404- 62 
Washington, D.C. 
and 
THE DOCTORS HOSPITAL, INC. 
a body corporate 
1815 Eye Street, N.W. 
Washington, D.C. 
Defendants. 


COMPLAINT 
(FOR PERSONAL INJURIES DUE TO MALPRACTICE) 


1. This Court has jurisdiction over the within cause of action, 
the amount in controversy exceeding the sum of Three Thousand 
Dollars ($3,000.00). 


2. On or about June 1, 1961, after prior examination and dis- | 
cussions with the plaintiffs, the defendant Dr. Moretti operated at 
Doctors Hospital on the left eye of the plaintiff Earl Morse to re- 
move a cataract. In the ensuing treatment and care of the plaintiff | 
Earl Morse, in which the defendant Dr. Moretti and agents or em- 
ployees of defendant Doctors Hospital acted with wanton and wil- | 
ful negligence and lack of diligence, the left eye of the plaintiff Earl! 
Morse became infected and his sight in that eye was destroyed. 
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3. When the plaintiff Earl Morse entered the defendant Doc- 
tors Hospital as'a paying patient, it then and there became the duty 
of the defendant hospital, by and through its agents, servants, or em- 
ployees, to provide the plaintiff Earl Morse with nursing care and 
treatment in accordance with the best and usual practices then ob- 
taining in hospitals in the District of Columbia and its environs. 
Despite the said duty, the defendant hospital negligently and care- 
lessly failed to provide the plaintiff Earl Morse with the said quality 
of nursing care and treatment, in that he and his clothing and the 
bed clothing were allowed to come into and remain for long periods 
of time in a soiled, filthy, unhygienic and unsanitary condition, with 
the result that the plaintiff Earl Morse suffered an infection to occur 
in his left eye. 


4. When the plaintiff Earl Morse’s left eye became infected by 
the gross and wanton negligence of the defendant Dr. Moretti and 
agents or employees of the defendant Doctors Hospital, and he was 
suffering extreme and excruciating pain, he told the servants, agents 
or employees of the defendant Doctors Hospital of his extreme pain. 
He also told the plaintiff Mrs. Morse, who was then present, of his 
suffering, and the said Mrs. Morse asked the agents and employees 
of Doctors Hospital to advise the defendant Dr. Moretti of Mr. 
Morse’s condition. The agents and employees of the defendant Doc- 
tors Hospital wilfully refused to contact the defendant Dr. Moretti. 
Finally, after she herself obtained the defendant Dr. Moretti’s tele- 
phone number, the plaintiff Mrs. Morse telephoned the defendant 
Dr. Moretti and told him of Mr. Morse’s extreme pain and suffering, 
and pleaded with Dr. Moretti to come to the hospital to examine 
and treat the plaintiff Mr. Morse. Despite the urgent pleas of Mrs. 
Morse, the defendant Dr. Moretti wilfully and steadfastly refused to 
come to the hospital, and in fact did not come to the hospital, al- 
though he was then the doctor for the plaintiff Earl Morse. Further- 
more the defendant Dr. Moretti then made no effort whatever to have 
a nurse, or a doctor at the hospital, or any other qualified person ex- 
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amine the plaintiff Earl Morse, when the infection was raging in his 
eye and causing excruciating pain and suffering in the plaintiff Earl 
Morse. By the defendant Dr. Moretti’s wilful and wanton negligence 
in his refusal to come to the hospital to examine and treat the plain- 
tiff Earl Morse while he was unquestionably engaged and serving as 
doctor for the plaintiff Earl Morse, and by the wilful negligence of 
the agents or employees of defendant Doctors Hospital, the sight of 
the plaintiff Earl Morse’s left eye was completely destroyed. 


5. Asa result of the said negligence of the defendants and the 
resulting injuries sustained by the plaintiff Earl Morse, without any 
negligence on the part of the plaintiff contributing thereto, the’ said 
plaintiff Earl Morse suffered great pain and anguish; he has sustained 
and is sustaining additional medical expenses; and the loss of his left 
eye has caused him to suffer a loss of perception and balance and 
to walk in an unsteady and awkward manner, which cause him great 
humiliation and embarrassment and subject him to continuing dan- 
ger; and his ability to continue his earning capacity in his life’s work 
has been destroyed, all to the damage of the plaintiff Earl Morse in 
the sum of Two Hundred Thousand Dollars ($200,000.00). | 


6. The plaintiff Mrs. Earl Q. Morse is the wife of the plaintiff 
Earl Q. Morse, and by reason of his incapacity and as a result of his 
injuries she sustained and will sustain the loss of his services, society 
and consortium, all to her damage in the amount of Fifty Thousand 
Dollars ($50,000.00). | 


7. The defendants Dr. Frederic Moretti and Doctors Hospital, 
by its agents or employees, were guilty of wanton and gross negli- 
gence in treating the plaintiff Earl Q. Morse as herein mentioned; 
the said treatment was given with utter indifference on the part of 
the defendants as to its effect on the plaintiff in that the agents or 
employees of the defendant Doctors Hospital wilfully allowed the 
plaintiff Earl Morse to stay for long periods of time in a filthy state, 
and they refused wilfully to notify the defendant Dr. Moretti of the 
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extreme pain and suffering of the plaintiff Earl Morse although re- 
quested to do so, and also in that the defendant Dr. Moretti wilfully 
and wantonly refused to'come to the treatment of the plaintiff Earl 
Morse despite the urgent pleas of the plaintiffs. The plaintiff Earl 
Morse therefore asks that exemplary damages be adjudged against 
the defendants, and each of them, in the amount of One Hundred 
Thousand Dollars ($100,000.00). 


WHEREFORE, the plaintiff Earl Morse demands judgment for 
damages against the defendants Dr. Frederic Moretti and Doctors 
Hospital, Inc., and each of them, in the sum of Two Hundred Thou- 
sand Dollars ($200,000.00); and the plaintiff Earl Morse demands 
judgment for exemplary damages against the defendants Dr. Frederic 
Moretti and Doctors Hospital, Inc., and each of them, in the sum of 
One Hundred Thousand Dollars ($100,000.00). 


WHEREFORE, the plaintiff Mrs. Earl Morse demands judgment 
against the defendants Dr. Frederic Moretti and Doctors Hospital, 
Inc., and each of them, in the sum of Fifty Thousand Dollars 
($50,000.00). 


/s/ Earl Q. Morse, 
Plaintiff 


/s/ Mrs. Earl Q. Morse, 
Plaintiff 
Plaintiffs demand a jury trial. 


/s/ Dale L. Button 
Attorney for Plaintiffs 


[Filed November 19, 1962] 


ANSWER OF DEFENDANT, 
DR. FREDERIC A. MORETTI 


Comes now the defendant, Dr. Frederic A. Moretti, by and 
through his counsel, and for answer to the complaint filed herein, 
States: 

FIRST DEFENSE: 


Plaintiffs’ complaint fails to state a cause of action against the 
defendant upon which relief may be granted. 
SECOND DEFENSE: 

(1) Admitted; 

(2) This defendant admits that he performed surgery on the 
left eye of plaintiff on or about June 1, 1961 at the named defend- 
ant hospital. This defendant denies the remaining allegations of par- 
agraph Two (2) of plaintiffs’ complaint. 

(3) This defendant denies the allegations of Paragraph Three 


(3) of plaintiffs’ complaint insofar as this defendant may be required 
to answer the allegations of said Paragraph Three (3). 


(4). This defendant is without knowledge or information con- 
cerning the alleged exchanges between the plaintiffs and servants, 
agents or employees of co-defendant, Doctors Hospital. This defend- 
ant denies each and every act of negligence alleged in said Paragraph 
Four (4) of plaintiffs’ complaint and denies the allegations of con- 
versations alleged in said Paragraph Four (4). This defendant denies 
that he ever refused to make proper visitation to said hospital and 
that he ever refused and failed to properly treat the said plaintiff, 
Earl Morse, and avers that his treatment of said plaintiff, Earl Morse, 
was at all times in keeping with accepted standards of medical prac- 
tice in the District of Columbia for like cases and in proper and ac- 
cepted practice and cooperation with the co-defendant hospital and 
its servants, agents and employees. 
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THIRD DEFENSE: 

This defendant admits that during the stay of plaintiff, Earl 
Morse, in the hospital of the named co-defendant for post-operative 
care and treatment that he suffered an infection in his left eye. This 
defendant denies that said infection was the result of negligence on 
the part of this defendant or of the servants, agents or employees 
of co-defendant and avers that said infection was most likely caused 
by the misconduct, unruliness and unmanageability of said plaintiff 
as a patient in said hospital. 


(5), (6), (7) This defendant denies the allegations of Paragraphs 
Five (5), Six (6) and Seven (7) as to both plaintiffs. 


Welch, Daily & Welch 


/s/ H. M. Welch 
Attorneys for Defendant, 
Dr. Moretti 


{Filed November 16, 1962] 


ANSWER OF DEFENDANT, 
THE DOCTORS HOSPITAL, INC. 


First Defense 


The complaint fails to state a claim against this defendant upon 
which relief can be granted. 


Second Defense 


1. Admitted. 


2. This defendant admits that at the time and place alleged the 
co-defendant, Dr. Frederic A. Moretti, operated upon the left eye of 
the plaintiff, Earl Morse, for the purpose of removing a cataract. It 
denies the remaining allegations of paragraph 2. 
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3. This defendant says that the allegations of paragraph 3 con- 
cerning the standard of care applicable in this case constitute con- 
clusions of law and require no answer. It admits that while the 
plaintiff, Earl Morse, was in its said hospital, he suffered an infec- 


tion in his left eye. It denies the remaining allegations of paragraph 
3. | 


4. This defendant is without knowledge or information con- 
cerning the alleged exchanges between the plaintiffs and the CO- 
defendant, Dr. Moretti, and neither admits nor denies these allega- 
tions. Insofar as the allegations of paragraph 4 charge negligence 


on the part of this defendant’s agents, servants or employees, they 
are denied. 


5-7. Denied. 
Third Defense 


The hospital care and treatment rendered the plaintiff, Earl 
Morse, by this defendant in all respects conformed to the standards 
for such care and treatment prevailing at the time and place set forth 
in the complaint. 

JACKSON, GRAY & LASKEY 
/s/ John L. Laskey 
Attorneys for Defendant 

The Doctors Hospital, Inc. 


[Certificate of Service, dated November 16, 1962] 
[Filed July 14, 1964] 


AMENDED COMPLAINT 
(FOR PERSONAL INJURIES DUE TO MALPRACTICE) 


1. This Court has jurisdiction over the within cause of action, 
the amount in controversy exceeding the sum of Three Thousand 
Dollars ($3,000.00). , 
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2. Onor about June 1, 1961, after prior examination and discus- 
sions with the plaintiffs, the defendant Dr. Moretti operated at Doc- 
tors Hospital on the left eye of the plaintiff Earl Morse to remove a 
cataract. In the ensuing treatment and care of the plaintiff Earl 
Morse, in which the defendant, Dr. Moretti and agents or employ- 
ees of defendant Doctors Hospital acted with wanton and wilful 
negligence and lack of diligence, the left eye of the plaintiff Earl 
Morse became infected and his sight in that eye was destroyed. 


3. When the plaintiff Earl Morse entered the defendant Doc- 
tors Hospital as a paying patient, it then and there became the 
duty of the defendant hospital, by and through its agents, servants, 
or employees, to provide the plaintiff Earl Morse with nursing care 
and treatment in accordance with the best and usual practices then 
obtaining in hospitals in the District of Columbia and its environs. 
Despite the said duty, the defendant hospital negligently and care- 
lessly failed to provide the plaintiff Earl Morse with the said quality 
of nursing care and treatment, in that he and his clothing and the 
bed clothing were allowed to come into and remain for long per- 
iods of time in a soiled, filthy, unhygienic and unsanitary condition, 
with the result that the plaintiff Earl Morse suffered an infection to 
occur in his left eye. 


4, When the plaintiff Earl Morse’s left eye became infected by 
the gross and wanton negligence of the defendant Dr. Moretti and 
agents or employees of the defendant Doctors Hospital, and he was 
suffering extreme and excruciating pain, he told the servants, agents 
or employees of the defendant Doctors Hospital of his extreme pain. 
He also told the plaintiff Mrs. Morse, who was then present, of his 
suffering, and the said Mrs. Morse asked the agents and employees of 
Doctors Hospital to advise the defendant Dr. Moretti of Mr. Morse’s 
condition. The agents and employees of the defendant Doctors 
Hospital wilfully refused to contact the defendant Dr. Moretti. 
Finally, after she herself obtained the defendant Dr. Moretti’s 
telephone number, the plaintiff Mrs. Morse telephoned the de- 
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fendant Dr. Moretti, and told him of Mr. Morse’s extreme pain 
and suffering, and pleaded with Dr. Moretti to come to the hos- | 
pital to examine and treat the plaintiff Mr. Morse. Despite the | 
urgent pleas of Mrs. Morse, the defendant Dr. Moretti wilfully 
and steadfastly refused to come to the hospital, and in fact did | 
not come to the hospital, although he was then the doctor for | 
the plaintiff Earl Morse. Furthermore the defendant Dr. Moret- 
ti then made no effort whatever to have a nurse, or a doctor 
at the hospital, or any other qualified person examine the plain- 
tiff Earl Morse, when the infection was raging in his eye and 
causing excruciating pain and suffering in the plaintiff Earl 
Morse. By the defendant Dr. Moretti’s wilful and wanton negli- 
gence in his refusal to come to the hospital to examine and treat 

the plaintiff Earl Morse while he was unquestionably engaged and 
serving as doctor for the plaintiff Earl Morse, and by the wilful 
negligence of the agents or employees of defendant Doctors Hos- 
ptail, the sight of the plaintiff Earl Morse’s left eye was completely 
destroyed. 


In the alternative, the lack of diligence by the defendant Dr. 
Moretti, his failure to exercise reasonable standards of professional 
care, and his negligent delay in taking proper steps to treat the eye 
of the plaintiff Earl Morse, after the said defendant discovered in- 
fection in the plaintiff Earl Morse’s eye, resulted in the loss of sight 
in the left eye of the plaintiff Earl Morse. 


5. Asa result of the said negligence of the defendants and the 
resulting injuries sustained by the plaintiff Earl Morse, without any 
negligence on the part of the plaintiff contributing thereto, the said 
plaintiff Earl Morse suffered great pain and anguish; he has sustained 
and is sustaining additional medical expenses; and the loss of his left | 
eye has caused him to suffer a loss of perception and balance and 
to walk in an unsteady and awkward manner, which cause him great | 
humiliation and embarrassment and subject him to continuing dan- 
ger; and his ability to continue his earning capacity in his life’s work 


JA 10 


has been destroyed, all to the damage of the plaintiff Earl Morse in 
the sum of Two Hundred Thousand Dollars ($200,000.00). 


6. The plaintiff Mrs. Earl Q. Morse is the wife of the plaintiff 
Earl Q. Morse, and by reason of his incapacity and as a result of his 
injuries she sustained and will sustain the loss of his services, society 
and consortium, all to her damage in the amount of Fifty Thousand 
Dollars ($50,000.00). 


7. The defendants Dr. Frederick Moretti and Doctors Hospital, 
by its agents or employees, were guilty of wanton and gross negligence 
in treating the plaintiff Earl Q. Morse as herein mentioned; the said 
treatment was given with utter indifference on the part of the de- 
fendants as to its effect on the plaintiff in that the agents or em- 
ployees of the defendant Doctors Hospital wilfully allowed the 
plaintiff Earl Morse to stay for long periods of time in a filthy state, 
and they refused wilfully to notify the defendant Dr. Moretti of the 
extreme pain and suffering of the plaintiff Earl Morse although re- 
quested to do so, and also in that the defendant Dr. Moretti wilfully 
and wantonly refused to come to the treatment of the plaintiff Earl 
Morse despite the urgent pleas of the plaintiffs. The plaintiff Earl 
Morse therefore asks that exemplary damages be adjudged against 
the defendants, and each of them, in the amount of One Hundred 
Thousand Dollars ($100,000.00). 


WHEREFORE, the plaintiff Earl Morse demands judgment for 
damages against the defendants Dr. Frederic Moretti and Doctors 
Hospital, Inc., and each of them, in the sum of Two Hundred Thou- 
sand Dollars ($200,000.00); and the plaintiff Earl Morse demands 
judgment for exemplary damages against the defendants Dr. Frederic 
Moretti and Doctors Hospital, Inc., and each of them, in the sum of 
One Hundred Thousand Dollars ($100,000.00). 


WHEREFORE, the plaintiff Mrs. Earl Morse demands judgment 
against the defendants Dr. Frederic Moretti and Doctors Hospital, 
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Inc., and each of them, in the sum of Fifty Thousand Dotiars 
($50,000.00). 


/s/ Dale L. Button 
Attorney for Plaintiffs 


[Filed November 7, 1966] 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 27th day of Oc- 
tober, 1966, before the Court and a jury of good and lawful persons 
of this district, to wit: 


Mrs. Gloria F. Coleman David B. Kirkland 

Mrs. Suzanne Teleki Mrs. Aurelia C. George 

Miss Adeline C. Schubert Richard B. Martin 

Mrs. Fannie B. Payne Mrs. Martha S. Hunt 

Mrs. Rose V. Rowe Miss Mary C. Ryan 

Mrs. Essie L. Lyons Arthur E. Chichester 
who, after having been duly sworn to well and truly try the issues 
between Earl Q. Morse and Mrs. Earl Q. Morse, plaintiffs and| ‘Dr. 
Frederic A. Moretti and The Doctors Hospital, Inc., a body corpo- 
rate, defendants and after this cause is heard and given to the j jury 
in charge, they upon their oath say this 28th day of October, 1966, 
that they find for the defendants against said plaintiffs, by direction 
of the Court. 


Wherefore, it is adjudged that said plaintiffs take nothing by 
this action, that said defendants go hence without day, be for noth- 
ing held and recover of plaintiffs their costs of defense. 


Robert M. Stearns, Clerk 


By: /s/ Clara F. Harris 
Deputy Clerk. 


Judge William B. Jones presiding. 
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[Filed December 27, 1966] 
NOTICE OF APPEAL 


Notice is hereby given this 27th day of December, 1966, that 
Earl Q. Morse and Mrs. Earl Q. Morse, Plaintiffs, hereby appeals to 
the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 28th day of No- 
vember, 1966 in favor of Defendants against said Plaintiffs. 


/s/ Dale L. Button 
Attorney for Plaintiffs 


{Certificate of Service} 


Did I misunderstand you? 
MR. BUTTON. I was getting o 


away from it. 


In other words, you can't bring it in, 
pétrial order. 


I didn't follow the course I started. 


THE COURT. Yes, sir. Call your first. witness. -‘*. 


(In open court: ) 


Thereupon 


EARL Q. MORSE, | 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 
BY MR. BUTTON: 
Will you state your name, please. 
Earl Q. Morse <- Meo~res-e, 
And where are you now residing, Mr. Morse? 


Sarasota, Florida. 
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Q Did there come a time when you first saw Dr. Moretti, 
the defendant in this case? 


A Yes. 


Q And do you recall, if you will, when you first saw - 


Dr. Moretti? 

A Well, it was about the middle of May, 1961. 

Q And where did you see him? 

A In his office on 16th Street. 

Q And was there a disoqussion, a conversation, at that 
time and place? 

A Yes. 

Q What was the subject of that conversation? 

“ A - He examined my eyes for cataracts. 


Q And did he state anything with respect to those 


cataracts? 


A I didn't hear you. 


Q Did Dr. Moretti say anything with respect to your 
cataracts? ' 


A Yes -- they would -have to be removed. 

Q And did he state that he would do so? 
He did. 
Did he tell you at what hospital this would be done? 
Yes ~-- the Doctors Hospital. 


And was there any discussion at that time of the cost) 


| 

| 12 
for this operation? : 
A When we got ready to leave, Mrs. Morse said, "Doctor, 
how mich is this operation going to cost?” And he said, "Five 


hundred dollars." 


Q Dida you then later in fact enter Doctors Hospital? 
A I ata. } | 
Q And did there come a time when there was an operati.ou 
Performed on your eye? 5 2 
A Yes. 


Which eye was operated on first? 


| 
\ 
| 
The right eye. iS 
| 
Yes. It was May 26th, 1961. | 


You had entered thelospital the day prior? 


Q 
A 
Q Do you recall when that operation took place?) 
A 
Q 
A 


That's right. : 
Q And did there then come a time when there was | an 
operation on your left eye? | 
A That's right. : 
Q And what was the date of the operation on the left 
eye? i 
June lst, 1961. 


Do you recall what day of the week that was? 


A 
Q 
A How's that? : 
Q 


Do you recall the day of the week that that operatio 
| 5 


took place? 
A We22, I'm not positive, but I think it was Thursday. 
Q Thursday, June lst? 
A Yese 
Q Now, proceeding to the next day, Friday the 2d, did 
you see Dre Moretti; did Dr. Moretti see you on that day? 
A Yes. 
Q Were there any incidents with respect to your care 
at the hospital during this period of time? 
MR. LASKEY. When? 
(HE COURT. Which dates, Mr. Button? 
BY MR. BUTTON: 
ae On Friday, June 2a, were there any ineidents con- 
cerning your care at the hospital, any unusual occurrences? 
A X don't think so. 
Q Was there any inoldent involving a nurse on this day? 
A Yes. 
Q Can you recall what that incident was? 
A  -I can, very well. She removed a bandage from my 
eye, to put some drops in it. And she stuck her thumb into 
that eye. And I tell you, I hollered like I never hollered 


pefore, it hurt me so bad. 


THE COURT. Was this on June 2d? Is this the date 


- 


| you asked him about? 
| , 
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MR. BUTTON. Yes. 
THE COURT. Is this June 2d, Mr. Morse? 
THE WITNESS. Yes. 
EY MR. BUTTON: 
Were there any incidents concerning your bed ¢ 
MR. LASKEY. When? 
BY MR. BUTTON: 
On this day, June 2d. 
THE COURT. June 2d again. 
EY MR. BUTTON: | 
Q June 2d == that you recall? | 
A Yes. I asked for the bed pan, and they brought it. 
And'they just kept leaving it. I had the light on trying to 
get -- I don't mean the bed pan; I mean the urinal pan -- and 
they just would not come and get it. And I had an awful time 
to keep 1t from spilling, and which I couldn't help it; it dia 
spill. ! 


’ 


Q Had there been any prior incidents of this nature 
concenning the urinal? 


A How's that? 


Q Had you had prior problems of that nature concerning 
the urinal bottle or the bed pan? ! 


sR don't think so == not until then, 


Q Directing your attention to the following day - 


| 
\ 
| 
| 
fom 
| 
i} 
| 
| 
| 
| 
| 
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later in the day on Friday, did you experience any changing 
sensation in your eye? 
A I did. 
THE COURT. Wait & minute. Is this June 2d still? 
MR. BUTTON. We are on June 2a, Your Honor. 
THE COURT. Later on Friday? 
MR. BUTTON. Yes, Your Honor. 
THE WITNESS. YeSe 
BY MR. BUTTON: 
Did you tell anybody of this pain? 
I did. 
fo whom did you tell this? 
I told the mses that I was getting 4n awful pain 
in my eye. And they didn't do a thing for me. 
Q Was your hospital room private or semi-private? 
“A Semi-private. 


Q And was there anyone sharing your room with you at 
this time? 


A Yes. There was & different man. One man went out, 
after I went in. And right away another man came in. 
and what was the name of the second man who came in? 


“Rr. Walter Grace. 


was he then there on Friday, June 2a? 


He was. 


Q 
A 


Q 
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Yes. 


| 

| 
And on subsequent days after that, was he there? 

| 

| 


Directing your attention to Saturday, June 34, what 


if anything unusual occurred on that day? 


A 


Saturday, June 34, my eye continued to hurt and 


contimed to get worse. It felt like there was a handful of 


sand in it, just rankling. It hurt me terrible. And I 


couldn't get any relief for it at all. 


Q 
A 
Q 
A 


Was your wife present that day? 
Yes. | 
About what time of day did she arrive, if you know? 


Well, not being able to see anything; but I tagine 


it was about nine o'clock in the morning. 


Q 
that day? 
“A 


Q 


June hth, 


Were you able to talk to her during the course of 


Yes. 
Did you tell her of your pain? 
I did. And she knew I had terrible pain. 


Did that contime late into the day and into the 


It did, contimed late into the night. | 


Directing your attention to the following aay, Sunday 


Or may I ask you first, Mr. Morse, did you see or did 
; ; 


O 
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Dre Moretti come 'so your room at any time on Saturday, June 


3d? 


A He did not. 


Q Directing your attention to Sunday, June 4, what if 


anything ‘umusual occurred on that day? 

A Dr. Moretti came in in the morning and he lifted the 
pandage, and he practically screamed. He said, "My god, if 
I had know this was what it was, I would have come in last 
night and I could have checked it.” 

Q What occurred, if anything, promptly after that? 

A ° Well, my wife says to him, "Why didn't you come in?® 
He didn't answer. He just hung his head. 3 

Q Did anything further happen to you shortly thereafter? 

A Yes. I got the bed pan -- 

Q Did Doctor Moretti take any action with respect to 
you that morning? 

A Oh yes. He took me right. out and took me down to 
the operating room. 

Q And that was on what day? This is Sunday, June 4, 
is it not? 

A Well, that would be Sunday. 

Q Now did you see Dr. Moretti in the days following 
then? After Sunday, June 4, did he attend you? 


Did Dr. Moretti attend you on the days following 
Sunday, the 4th? 


Yes. 
Was he in every day to see you thereafter? 
I am pretty sure he was. 
Q Do you, Mr. Morse, have any sight in your left eye 
at this tim? | 
A I haven't had any sight in my left eye since then. 
Q You continued treatment at the hospital then until on 
when were you discharged? | 
A I was discharged on June 10. 
Q of 19617 
A of 1961. 


Q  Did-there come a time after leaving the hospital 


when you again’ saw Dr. Moretti? 
A Oh yes, several tines. 
Q And where were those meetings? 
A in his office on 16th Street. 


Q Did there come a time at a meeting when he removed 
stitches from your left eye? 


A He did. 


Q Was there another meeting at Dr. Moretti’s office? 


You said there were several. 
A Yes, there were several meetings. 
Q Did there ever come a time when there was a dig- 


cussion with Dr. Moretti concerning your bill with him? 


- 
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A I think him and Mrs. Morse pretty well had that out, 
while I was in the hospital. 
Q And did you hear any of this discussion, at his 


office? 


A No; I wasn't there. 


Q Has the loss of your eye effected your activities in 
any way, Mr. Morse? 
“, ‘I haven't been able to earn a penny at my trade from 
that day til this. 
Q Has it affected your social activities in any way? ** 
A Well, it has, because I can't go out at night and 
arive. I have been told by the police department that I 
should not drive at night. And we don't go out. We sed to 
like to go to a neighbor's and play cards and have a good time; 
and that we don't do any more. 
MR. BUTTON. Your Honor, may I ask leave that the 
witness should show his eye to the jury? 


THE COURT. Is there any objection? 


errr DTT eo AY = 


on the eye. ‘SoTI don't think -- 


THE COURT. Let them see the eye. ‘They are seeing 
it now when he is sitting there. 

(In open courts ) 

THE COURT. Mr. Morse, will you take your glasses 
off and walk in front of the jury, please. | 

Just walk down and look toward the jurors, Mr. Morse 
Please. (The witness complied.) | 

Now you can resume the stand, sir. Come pack and 
sit up here, please. 

(The witness replaced glasses and returned to 


the stand.) 


MR. BUTTON. That completes my questioning, Your 


THE COURT. Very well. Mr. Murphy. 
CROSS EXAMINATION 
BY MR. MURPHY: 


Mr. Morse, when did you move to Florida? 
When? 


Yes, sir. 


Some time after I got out of the hospital. I don't 


ust exactly when it was. ZI couldn't stay here ana ‘pay 


the big rent. 
THE COURT. No, that is not the question, why you 
movede It is when you moved. 


THE WITNESS. Well, about the lst of September, I - 


THE COURT. of 1961? 
THE WITNESS. Yes, Judge 
EY MR. MURPHY: | 
Q Had you lived in Florida previous to this? 
A I had. 
Q When had you lived in Florida previous to this last 
time that you went in September of 19617 . 
A Well, meee -- I can't just remember exactly. But 
it was quite a little while. 
Q Mr. Morse, when you first went to the hospital, 
Doctors Hospital, and you had the operation on your right eye, | 


aid you have any difficulty after that operation with urine 
being spilled in your bed? 


Yes. 


A 
Q Do you remember when it happened first? 
A 


No, I can't remember that. 
Q Do you remember being uP and out of your bed on the 
afternoon after the operation on your right eye? 


A I don't remember. I was told that I was. 


23 
Q Can you tell me approximately how many times urine 
was spilled in your bed between the time of the operation on 
your right eye and the operation on the left eye? 
A 7 I can't say, because I don't remember. ee 
Q Can you tell me what time of day that these incidents 
would occur? | 


Oh, gosh, noe 


A 
Q Was it always at a particular time of the day? 
A 


No, I don't think so. | 
Q It happened rather regularly, you think, when you 
had to urinate? : 
“A Well, it happened several times. That's all t can 
say. - 
| Q It happened several times during daylight hours? 
A If I remember right, it was always daylight hours. : 
Q For how long a period of time did you have to ae : 
a bed pan, after the first operation? | 
A Why I had to use it right along until after the 
second operation. | 
THE COURT. Is this the urinal or the bed pan|or 
both that you are speaking of? 
MR. MURPHY. The urine bottle. 
THE COURT. The urine bottle. 


EY MR. MURPHY: 
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Q Did you have to use that all the time after the first 
operation, right on through the second operation? 
A Yes. 


Q You don't recall that there came a time when you were 


up and allowed to go to the bathroom with help, after the first 


operation? 

A I don't recall between the operations. 

Q . Let m ask you this:* When after the second opera- 
tion were you able to go to the bathroom with help? 

A I don't know just exactly how long it wase But 
Dr. Moretti told me that I could now go to the bathroom, with 
somebody to help me, because I couldn't see. 

Q Was this before June 3d or after June 3d? 

A I didn't get the question. 

Q Were you able to get up and go to the bathroom with 
help prior to June 3d, 1961? 

A Prior to June 34? Well, that was -- I was able to — 
get up and go to the bathroom after my second operation. 

Q Do you recall when after the second operation you were 
able to get up? 

A I do not. 

Q Do you remember what day it was that this murse put 
her finger into your eye? 

A What day it was? 


Q Yes, sir. 


> © > © > © > © > 
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Why, that was right after the operation, I think. 


Which operation? 

For the left eye. 

Which eye did she put her finger into? 

My lett eye. 

She was attempting to put drops in your left eye? 
I think so. | 


Did she at that time put drops in your right eye? 
I couldn't tell you. 


to take our luncheon recess. 
MR. MURPHY. Very well 
(At 12:34 pz 


BY MR, MURPHY: 
Q Mr. Morse, when was it that you first began to have 
unusual pain in your left eye? 
A It was the evening of the second of May, I think. 
THE COURT: The right eye, is it? 


MR. MURPHY: I thought I said the left, Your Honor. 


That is what I meant to say. 


BY MR. MURPHY: 
Q Did you understand the question to apply to the 
left eye, Mr. Morse? 
A Yes. 
THE COURT: What was the date? 
THE WITNESS: I think it was June 2nd. 
+BY MR. MURPHY: 
Q How do you fix that date? 
A Well, I was operated on the lst, and on my eye 
on the lst of June, and then this begin to hurt me in the 


evening of the next day. 


| - 


| 
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Q Mr. Morse, do you recall your deposition being 
| 
taken by Mr. Laskey and myself? | 


A IT do, 


Q I ask you whether you remember being asked -- 


THE COURT: What page? 
MR. MURPHY: Twenty-nine, Your Honor. 
BY MR. MURPHY: | 
Q == the question which I will read to you and 
the answer which I will also read to you. | 
MR, MURPHY: The third question, Your Honor, 
the top. | 
BY MR. MURPHY: | 
Q (Reading) Following the second operation, the 


one on your other eye, did you have any sensation of 


pain or unusual sensation in your eye for the first 


two days after the operation? 


Answer: I had a sensation of pain right away. 


| 
I don't know if it was the first two days. | 
A Well, I can't say that I can be sure of that, 


That is a long time ago now. 
Q I understand. Your testimony, then, now is that 


it is very difficult for you to place the time as to when 


this unusual pain began in your eye? | 


ee) No, I wouldn't say that beCause we have records 


that my wife kept of where I was operated on the 1st of the 


month. 


(At the bench:) 

THE COURT: He said, I had a sensation of pa 
right away. He said, I don't know if it was the firs 
days. 

7 MR. ‘MURPHY: He is now placing it 9 

of the second day. 

THE COURT: He said, I don't/know. 

MR. MURPHY: Now he says Me does know it was the 
second day. 

THE COURT: He saig/unusual pain in the left eye. 
Here, he didn't say it wasyt the first two days. He said, I 


had. sensation of pain t¥ght away. I don't know if it was the 


first two days. 


I think I am entitled to show two 
years ago he fidn't know and now he does know. 
R, BUTTON: I don't see the variance. 
THE COURT: TI will ae consider it impeaching. It 
consider it to be impeaching. I don't think it is 


x4bstantial variance. 


BY MR. MURPHY: 


Q What is.contained in this record that your wife 


kept other than the date of the operation? 
A Nothing particularly I know of, 
Q Therefore you are relying on your memory as to 
when this unusual pain first commenced, is that not correct? 
A I wouldn't say so. She got it down there winere 


she tried to get the doctor and he refused to come in. 


Q But now, Mr. Morse, we are talking about the 
unusual pain. | 


A -T understand you are. I have it connected with 


coeet nines | 

Q Your testimony is the unusual pain began on 
June 2, is that not correct? 

A I don't know. 

Q You don't know what day it began? 

A I don't know that my testimony was June 2 br 
suppose it was; because it hurt me so bad on the 3rd. | 

Q You have a distinct recollection that on the 3rd 
it hurt very bad? 

A Ido. 

Q Do you have a distinct recollection that it 


on the 2nd? 


A I wouldn't say that for sure. L know it hurt me 
awful bad on the 3rd and we tried to get the doctor. 

‘Did Doctor Moretti visit you on the 3rd? 
positively not. 

THE COURT: What was that? 

THE WITNESS: Positively not. 

BY MR. MURPHY: 

Q Do you have & distinct recollection of Doctor 
Moretti visiting you on every other day but June 3rd? 

A I think I do, and I think he did. 

Q Were you conscious of everybody who was around you 
on June 3rd so that you are sure that Doctor Moretti was not 
there on June 3rd? 

A Yes. I was conscious of everybody. 

Q Again I porer to your deposition, Mr. Morse, on 
page 23, the middle of the page. 

Question: You saw Doctor Moretti every day, 
didn't you? 

Answer: I did not see Doctor Moretti every day. 

Question: How often did you see him? 

Answer: He could have been there a lot of times 


and I didn't see him. 


MR. MURPHY: Going over to page 24, Your Honor. 


BY MR. MURPHY: 


_ either, would you? 
Answer:- Well, I was not conscious most of the 


time. I wouldn't say anything. 


A I wasn't unconscious when I had all that pain that’|’ 
Any part of that day were you asleep? 


Was your wife with you that whole day? 


Yes, sir. 


| 
| 
I don't think so. 
| 
| 
| 
: 
| 


Q Was your wife with you all day all through this’ 
hospitalization? : 

A All day except one day. : 

Q What day was she not with you? : 
A I can't tell you what day that was. | 

Q Do you remember the reason why she wasn't with you 
on that particular day? 

A Yes; because she was tired out. She had to | 
home and patieome rest. 

Q Was your wife a witness to this incident wit 
nurse putting a finger in your eye? | 

A No, I don't think so, This was late at night, I 


remember. ; | 


Q Did you yourself notice any difference in the 


- 


medicines you were given on the 3xd of June as against what 


you had been given on the 2nd of June? 


A I can't answer that very well. If don't remember 


getting any medicines on the 3rd of June. 

Q You remember being given any medicines on the 2nd 
of June? 

A The doctor was there. 

Q You remember being given any medicines by the 
nurses on the 2nd of June? 

A No, I don't. 

Q You remember being given any medicines by the 
nurses on the 4th of June? 

A Well, they usually come in and lift up my bandage 
and put drops in my eyes. 

Q Started putting the drops in your eyes after the 
_ second operation, did they? 
A No. 
Q When did they first start there? 

That was the first operation. 


How soon after the first o 


IL don't know. 


After the second operation, were you also getting 


"He was probably there in the-morning. 


drops in your right eye? 
Maybe I better make it clearer to you. The 
operation was on the right eye? 
A Right. 
Q The pecond operation was on the left eye? : 
A Yes. | | 
Q After the second operation, which was an operation 
on the left eye, did you also get drops in your right eye 


still? 


A I can't remember if I did or not. 

Q ‘When Doctor Moretti visited you on one 2nd, did 
you report to him this unusual pain that you were having in 
your eye? 

A I don't think it started until after he was there. 


Did you report it to the nurses? 


Did you ask fo sée one of the house officers, one 
of the other doctors there at the hospital? 
A I did not. didn' t know there was any other 


doctor there that would wait on me. : ! 


Q When you were admitted in the hospital you were 


visited by doctors who were there in the hospital other than 


| 
| 
| 
| 


Doctor Moretti? 
A Some man come in there and had me sign a sheet of 


some kind. 


Q You ATre had a physical eantnetions did you not? 

A Well, I remember he asked me if I had had -- oh, 
some different diseases or something, I don't know what. 

Q You were also visited by a doctor, were you not, 
prior to each operation? 

A I don't know, because I had some operation 
apparently nobody signed a /sheet for them. 

Q Let's go back to the operation on your right eye. 
Prior to that operation were you visited by a physician other 
than Doctor Moretti? . 

A Not as I know o 

Q Prior to the operation on your left eye were you 
visited by a physician other than Doctor Moretti? 

A As I say, there was some fellow came in there ead 
asked me some questions and he had a sheet of paper he wrote 
something on. That is‘all I know. 1 didn't know he was a 
doctor particularly. 

Q Was this before the second operation that this 
fellow came in and asked you these questions, or was it when 


you first went in the hospital? 


A Well, I.remember he asked me some questions when 
I first went in the hospital. 


Q ‘Did they come around and ask you the same questio 


te 


again before the second operation? 
A I really don't remember. 
Q Can you give me any idea, Mr. Morse, how many 
times you had difficulty with urine spilling over into your 
bed? | 
A Well, there were several times. I don't know how 


many. 


Q When you went/ to the bathroom, Mr. Morse, you went 


with assistance, did 

A ‘Yes. | 

Q Did the nurse take you or did Mrs. Morse assist 
you? ) | 

A The nurse took me to the bathroom, and opened the 
door and let me in. | Se 

Q You were left alone in the bathroom? 

A Yes. | 

Q Did you on the evening of June 3rd get the | 
needle or the;hypodermic for your pain which you had asked 
for? | ! 

A I did. 


Q What time in the ebening did you get this 
injection? 
A Well, it was, I guess = somewhere around eleven 
o'clock. 
THE COURT: In the evening of June 3rd, Mr. Morse? 
THE WITNESS: Yes, sir. 
BY MR. MURPHY: 
Q What time did Doctor Moretti visit you on June 4th 
the next morning? 
A Well, in the morning. I don't know what time it 
was. 1 had no way of seeing time. 
Q Were you at that time still doped up, 4s you 
described yourself in the deposition? 
A How is that? 7 
MR. BUTTON: object. 
I didn't get fyour question. 
“THE COURT: think you better refer to the 
deposition. 
BY MR. MURPHY: 
Referring to page 24 -- 
MR, MURPHY: I am sorry. IL didn't read that far. 
I did not read that further line, Your Honor. 


BY MR. MURPHY: 


Mr. Morse, while you were in the hospital you 


were unconscious from medication much of the time? 


A 


Q 
A 


_ Pardon? 


Well, I.can't tell you how much of the time. 
| 


I can't tell you how much of the time. I know my 


wife would say she would be in there and I didn't know her. 


Q 


your wife when she came into your hospital room? 


A 


she was hardly in. 


Q 


did you continue under Doctor Moretti's care? 


A 
Q 


Was there a time when you had difficulty recognizing 


I expect so because she said I didn't know that 


After you left the Doctors Hospital, Mr. Morse, 


Yes. As long as I stayed there. 


| 
How many times did you visit Doctor Moretti's 


office after you left the hospital in June? 


A 
know. 


Q 


for you in Florida? 


JA 


: 
| 
Oh, I should judge four or five times. I don't 


Did you ask Doctor Moretti to recommend a physic : 


I did. 


And did you visit that physician in Florid 


I did. | 
Did you get trea | 


Well, he didn't giye me very much treatment. I Sy 


don't know just what he did do, I got some more glasses from 
him later on. 


_ MR, MURPHY: I believe that is all 1 have, Your 


THE COURT: Mr. Laskey. 
BY MR, LASKEY: 
Q Me. Morse, as L understood your testimony, sir, 
when Mr. Button was questioning you, you referred to two 
incidents on Friday, June 2nd; was that correct? 


A I referred to what? 


Q . You referred to two ’ that happened on Friday 


June 2nd? 

Let me help you, sir. See if I can find my notes 
on that. 

Do you recall telling Mr. Button, when he was 
asking you about this, that the nurse stuck her finger in 
your eye? 

A I do. 

Q And, as 1 understood you at that time, you said 
that occurred on June the 2nd? 

A It probably was. It was very late in the night. 

Q But it was June the 2nd? 


A I would say 80. 
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- Q 
what your testimony is here today, Mr. Morse. 
A. Yes. . 
Q I micorrecc that is what you testified here this ‘| 
A I think so. | 
Q Now, you also testified in response to Mr. Button’ 
question, as I understood you, that your urine bottle spilled 
in the bed and that was also on Friday, June 2nd, is that 


correct? | 
A Very likely was. Because that happened several 
times. ; 
Q . Well, you were telling Mr. Button about Friday, 
June 2nd, the day after the operation, isn't that correct? 
A Yes. - | 
Q And here this morning, the first thing you told 
about was that the nurse put her finger in your eye; isn't 
that correct? 3 | 


A I don't-know whether it was the first thing I 
said this morning or not. | 


THE COURT: No, sir. What he means, when Me. 


Button asked you did certain things happen to you on June 2nd 


| : } 
| the first thing you told him was about the nurse's finger in 


your eye. Was that it? 
THE WITNESS: Yes. 
BY MR. LASKEY: 
Q The second thing you told him about was the urine 
spilling in the bed? 
A That is possible. 
Q And that was on the Same day? 


A I expect so. I th 80. 


Q You recall what nurse it was that put her finger 


in your eye? 
A ‘Well, I didn't know her name. I took her to be a 
Filipino nurse, or something of that nature. 


Q Was she a regular nurse? Had she been on your 


Well -- 
While you were there? 
I had seen her several times. ; 
What shift was she on, do you remember? 
It was after dark. 
Q Would she be on the shift that came on either at 
3:00 or 3:30 and went on into the night? 
MR. BUTTON: I object, Your Honor. 


I don't know. 
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MR. BUTTON: He doesn't know the shift areatpemente 
of this hospital. | oe 
MR. LASKEY: He was there for over ten cave ee 
THE COURT: You know the different nurses care on 
different parts of the day? | 
THE WITNESS: ee of the day. 
THE COURT: Mr. Laskey has asked you whether or 
not this little Filipino nurs¢ was among the group that came 
on at 3:00 or 3:30 in the afternoon and stayed until dark. 
THE WITNESS: Well, it. was in the dark. And I 
don't know for sure she was a Filipino but she looked ‘Like 
it. | | 
MR. LASKEY: Your Honor, I would like to begin on 
page 19 of the deposition -- and while we are on this subject 
BY MR. LASKEY: 
Q There was only one nurse that did this, only one |, 
nurse, that stuck. her finger in your eye? 
A That is right. 
Q And you say she was a Filipino? | 
A Well, I just took her to be that. I don't know 


for sure, = @) 


You didn't have any trouble talking to her, did 


A I did; because she apparently couldn't talk to me. 
Q Now, with regard to the date of these two incidents, 


Mr. Morse, I am going to ask you: You recall that you came 


to our offices = with your attorney, and Mr. Murphy and I mene 


Mr. Button all asked you questions? 
A ‘That is right. 
Q And Mrs. Morse also. I want to ask you, directing 
your attention to page 20: 
Question: Were these the same nurses that had 
been attending you before t 
Answer: No. This was -- As far as I know, this 
was a night | nurse. she stuck her thumb, her 
finger, in that sore eye and blame near killed me. 
You remember giving that answer to that question 
on that occasion? 
A I think I do. 
Q Now, do you recall this question and this answer: 
When was that? 
Answer: I don't know. 
I don’ t know if I recall that or not. 


Well, is it a fact that you don't know when it 


You mean, when she stuck her finger in my eye? 


Q. Yes. 

A I know it was at night and I know it was around 
eleven o'clock or something. My wife had been there Late and 
she had gone home when it happened, 

Q All I am trying to find out, it was your testimony 
here this morning, in response to Mr. Button's question, that 
it was on June the 2nd. And back in 1963,~on July 17, you 
told us you didn't know when it was.”Now, do you know now 
when it was? 

A I know it was after I had my second operation. 

How long after the second operation? | 
Well, not very long, The next day, I imagines 
Then that would be June 2nd? ! 


Yes. 


Q . Well, did you know that on July 17, 1963, when we 


were asking you about it? 
A I don't even remember you asking me the question 
Q Do you remember being asked this question and 
giving this answer -- still referring to this incident about 
the sticking the thumb or finger in your eye: | 
Question: How long after the operation? 
Answer: I can't tell you. 


You remember giving that answer? 


A Not really, no. 


Q Let me, Mr. Morse, read you this whole series of 


questions. And will you listen as closely as possible and I- 


will try to go slowly and distinctly. 

MR, LASKEY: And I will read, Your Honor, from 
beginning, repeating a couple I have read,-down to near the 
end. 

BY MR, LASKEY: 

Q Question: Were these the same nurses that had 
been attending you before that time? 

Answer: No. This was -- as far as I know, this 
was a night nurse. And she stuck her thumb, her finger, 
in that sore eye and blamed near killed me. 

Question: When was that? 

Answer: I don't know. 

Question: How long after the operation? 

Answer: I can't tell you. 

Question: You have a definite recollection of its | 
having occurred? 

Answer: I sure do. It hurt me so bad. 

Question: And it was the night nurse? 

_ Answer: That's right. 


Question: Was it the same night that you were 


returned after the operation? 


Answer:° It don't seem like it. 


‘Question: Was it the next night? 


Te 


Answer: I don't know. I lost track 
Question: You have no recollection at all, ‘when 
| 


that occurred? The date? 


Answer: No. 


Question: Or as to how many days after the 


operation? 


Answer: No. 


Question: Do you know whether it was three days 
after the operation? We 
‘Answer: I don't know. | 


Question: Would you say it was more than three 


days? 


Answer: I wouldn't say because I don't know. 
| 
Question: It was sometime between the operation 


and the date you left the hospital, is that right? 


_ Answer: Absolutely right. | 


Question: How long before you left the hospital? 
Answer: I don't know how long. @ 


_ Question: It wasn't the same day that you left 


the hospital? 


Answer: No, it was not. 
Question: It wasn't the day before? 
Answer: I don't imagine 60. 


Do you recall giving those answers to those questions in my 


office on July 17, 1963, before the notary court reporter? 


A I have some recollection of some of them questions 
and answers but 1 wouldn't know what it was oF wi 
was or anything about that. 

THE COURT: In other words, “you don't question 
that you did give those answers, is that right? 

THE WITNESS: That is right. 

THE COURT: Do you have any explanation you want 
to give in connection with the answers you gave? 

THE WITNESS: Well, at that time, it had been 
quite a Long time since the operation, and you just can't 
remember all those things. 

THE COURT: Your testimony here today was that it 
was on June 2nd the nurse stuck her finger in your eye. Now 
here a couple of years ago, three years 2g0 I guess, you 
could not remember. I ask you, do you have any explanation 
to give with respect to the testimony you gave three years 
ago? Anything you wish to say with respect to it? 


THE WITNESS: I don't know what to say. 


THE COURT: Ladies and gentlemen, in this case, 


prior inconsistent statement of the witness has been received 
in evidence. The law provides Seas where on a trial the 
testimony of a witness is Dnconetetent with a statement that 
witness previously made, and substantially varies from! ‘the 
sworn testimony here in court, the incsisietent stivenent is 
admitted into evidence solely for the purpose of bearing on 
the credibility of the witness. Thus, you may only consider 
that statement and any explanation in connection therewith in 
connection with your consideration of. the eretence you are to 
give to the witness's testimony in court. You aay, not con- 
sider the inconsistent statement given outside of the | 
courtroom as one proving as a fact what is contained in that 
statement. ! 


BY MR. LASKEY: 


Q Now, Mr. Morse, there were two operations, first 


for the removal of the cataract from the right eye -- 

A Yes. 

Q- -- and the second for the removal of the cataract 
from the left eye, is that correct » and they both involved 
your going to the operating room? 

A c Yes. 

Q And then after infection developed you were | 


returned to the operating room for operative procedures a 


- 


third time, is that correct? 

A Yes. 

Q Now still referring to this incident about the 
finger in the eye, do you recall, page 22, being asked this 
question, and again about the time of this incident and its 
relationship to the third time you went to the woes 
room: 

Question: Now, did this inciden 

just referred to about 

returned to the operating room ~~ 
That is, the third time, 

“ e- or after? 
THE COURT: It Boca say the third time. 
MR. LASKEY: It does earlier, Your Honor. 
THE COURT: Let's get the summary. All right. 
Read the preceding question and answer, I think on 
page 21, will help you on that. 
; BY MR. LASKEY: 

Q Now, after the operation on your left eye, did 

you return to the operating room at any time? 

Answer: I have a recollection of returning to the 


operating room. 


Question: Now, did this incident that you have 


just referred to, about the nurse, occur before you 
again returned to the operating room oe Ae | 
‘Answer: I don't eee 
You recall giving those answers to those panecione in this 
deposition? 
A What was the question? 
MR. LASKEY: Shall I read t tgain? 
THE COURT: Read them again. | 
BY MR. LASKEY: 
Q Question: Now, after the operation on your left 


eye, did you return to the operating room at any time? 


_ Answer: I have a recollection of returning to 


the operating room. 

Question: Now, did this incident that you have 
just referred to, about the nurse, occur before you 
again returned to the operating room or after? 

Answer: I don't know. 

Now, do you recall giving those answers to those questions? 
A _—_—‘ That would be the third trip to the operating 3 
room? : 
Q Yes, it would. 
A I can't say to that. 


THE COURT: Mr. Morse, what Mr. Laskey is asking 


you now, do you remember these particular questions he just 


read to you having been asked of you on July 17, 1963, and 
the answers to those questions which he has just read to you 
being given by you on July 177° You remember your deposition 
being taken up there? 
- THE WITNESS: I do. 

THE COURT: You remember these questions being 
asked of you and your answers? 

THE WITNESS: I can't say for sure. 

THE COURT: You don't deny it? 


THE WITNESS: I don't deny it and 1 don't affirm 


THE COURT: Do you have any explanation to give 
with respect to not knowing when this incident occurred so 
far as relationship being taken into the operating room for 
the third time, the finger in the eye? 

THE WITNESS: Can I say something? 

THE COURT: You can explain, yes, what was said 
here in your deposition. 

THE WITNESS: ~I don't remember too well the trip 
to the operating room on the third time. And it seems to me 
that there was one time -- 


THE COURT: Speak louder. 
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.all1 before I went to the operating room. 


| 
| 
| | 
THE WITNESS: -- when I didn't sign any sheet at 


THE COURT: Ladies and gentlemen, again in this 
case, prior inconsistent statement of the witness has been 
received into evidence. The law provides on the trial where 
the testimony of a witness is inconsistent with the statement 
that witness has previously made, and which statement — 
stantially varies from the sworn testimony here in court, 
inconsistent statement is admitted into evidence solely for 
the purpose of bearing on the credibility of the witness. 
Thus, you may only consider that statement and any explanatior 
with respect thereto in connection with your consideration of 
the credence you are to give to the witness's testimony in 
court. You may not consider the inconsistent, statenent given 
outside of the courtroom as one as proving of the fact as 
contained in that statement. | 

BY MR. ‘LASKEY: | 

Q Now again referring to your testimony this morning 
cae Mr. Button was questioning you, Mr. Morse, according to 
my recollection -- and correct me if I am wrong -- that the 
first incident where the urine bottle spilled in the bed was 


also on June 2. Wasn't that your testimony? : 


A. +That happened, I think, a ee of times or more. 


I can't say what the date was. 
Q You don't know what the date was on any of the 


occasions? 


A I don't think I can remember that. 


Q You don't know whether it was before or after the 
second operation? 

A Oh, yes, I know very well it was after the second 
operation, because after the first operation I didn't have an 
trouble, 

Q And the second operation was on June 1. You recal 
anything happening on June 17 

A June 1? 

Q That. was the day of the second operation, 

ee Yes. I don't remember of anything particularly 
happening on that day after they brought me back up to my bed 

Q So we have got June 1 out of the way. And June 2nd 
you do Bare & recollection of, is that correct? 

A Yes, 

Q Was it on June 2nd that the urine bottle spilled 
in the bed? 

A It was on June 2nd that my eye started hurting me 
so bad. : 


Q - You testified in response to Mr. Button's question|-- 
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| 
All I am trying to do is clarify for myself, the Court and 


the jury, when it was that this incident occurred, so we can 
track it down if possible. Do you know now when it was? 


Not any better than I did a little while ago. 
> | 


A 
Q You said it was after the second operation? 
A Yes. | 


Q ° Was it before you returned to the operating room 
eee 
for the third time? 
| | 
A That I can't answer, I can't tell that. I don't 


know. 
You don't know when it occurred? 
A No. I do know it occurred several times. 


Q Now, Mr. Morse, I am asking you now about the 


second operation. 


What is your first recollection after the second 


operation? 
A I think I remember ‘when they took me back upstairs 

j 
I can remember laying in the recovery room for quite a little 


while. <And I heard -- 


Q You remember being in the recovery room. Do you 


| 
remember coming back to your own room? 
A Yes. 


Q And do you remember what time of day it was? 
| 
| 


A No. I do not know what time of day it was. 


Q Was it in the afternoon, or do you know? 


A Well, I suppose it was in the forenoon. They 


brought me down there early. 

Q Now, ‘on the day after the operation, do you recall 
that Doctor Moretti came in and redressed your eye? 

A Yes. I am sure. 

Q And do you recall that on that same day you were 
up to the bathroom with the assistance of a nurse or 
attendant? 

A That same day? No. 

Q . You mean you don't recall, or it didn't happen? 

A I don't think it happened. 

Q Did you on that day, June 2nd, yourself, remove 
the dressing from your eye? 

A ot most certainly did not. Not consciously at 
least. | 


That is all I have, Your Honor. 


MR. BUTTON: Nothing further, Your Hgp 
THE COURT: You may step 
(The witness stepped down.) 


Call your next witness, Mr. Button. 


Thereupon 
MRS, EARL MORSE, 
called as a witness by the plaintiff, being first duly sworn, 
was examined aa testified as follows: : 
DIRECT EXAMINATION 
BY MR. BUTTON: 
Will you give us your name, please? 
Mrs, Earl Morse, | 
And where are you living now? 
Sarasota, Florida. 


Q _And did there come a time when you first saw the 


defendant, Doctor Moretti? Did there come a time when you 


first saw the defendant, Doctor Moretti? 
A Yes. 
Q Can you tell us when you first saw Doctor Moretti? 
A Well, went down there to see about my husband's 
eye, to his office. 
THE COURT: See if you can't talk a little more 
directly into the microphone. 
The first time you saw Doctor Moretti was when? 
THE WITNESS: Well, we went down there to see 
him to his office, and it was on a Sunday. 
BY MR, BUTTON: 


You know the day of the month and the year? 


I don't know the day but I know it was on a Sunday. 
What month? 
And it was in May. 
May of what year? 
1961. 
Q And you saw Doctor Moretti in his office, is that 
correct? 
A Yes. 
Q And did you have a conference there with Doctor 
Moretti at that time? 

: A Yes. He examined my husband, his eyes, and said 
he had cataracts on both eyes, and they would have to be 
removed. 

Q Did he indicate that he would perform those 
operations? 

A Yes, he did. 

Q Was there a discussion of the fee that Doctor 
Moretti would charge? 

A Yes, there was. 

Q What did he say about fee? 

A Well, we talked about the both eyes, and the 


operations. And I said to the Doctor Moretti, I said, ‘How 


‘much is this going to cost, Doctor Moretti?" And he said 


$500. 
Q Now, did there come a time when Mr. Morse entered 
the hospital? | 
A Yes. 
Which hospital was that? 
| Doctors Hospital. 


And do you recall when he entered the hospital? 


Twenty-fifth of May. 

And was he then operated on in the hospital? 
Yes. | 
Was he operated on his eye? 

He was operated on his eye. 


Which eye was first? 


‘It was the right eye. And that was the 26th of 


May. 
And then after that operation on the right eye, 
did there come a time when Doctor Moretti asked you to come 
to his office? | 
A Yes. 
Q Was there a discussion in Doctor Moretti's office 
at that time concerning his fee? 
MR, MURPHY: Irrelevant. 


THE COURT: Come to the bench. 


(At the bench:) 

MR. MURPHY: I don't know there is any complaint 
about fee. 

THE COURT: What is the fee problem? 

MR. BUTTON: ‘The subsequent testimony will be that 
Doctor Moretti said that he was going to let the fee go on 
the second eye. 

_THE COURT: So what? 

MR. BUTTON: I think it is material as to his 


thinking, as to his feeling of his performance on that opera- 


tion -- his own opinion as to the quality of the performance 


on that operation. 

THE COURT: As I understand, it was after the 
first operation, operation of the right eye, on May 26, you 
put the question to her, did she have occasion to go to 
Doctor Moretti's office and have any fee discussion. 

MR. BUTTON: Yes. 

THE COURT: This is before the left eye operation. 

MR. BUTTON: Yes. 

THE COURT: You are proffering now she would say 
Doctor Moretti said "I won't charge anything"? 

MR. BUTTON: No. This meeting with Doctor 
Moretti, she will testify that Doctor Moretti said, "Your 


fee is a thousand dollars." That was $500 for both eyes." 
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THE COURT: I don't understand. What has this got 
to do with it? I understand they met up at his office early 
in May of '61. He examined the plaintiff's both eyes and ° 
said: You pave got two cataracts. They have got to be 
removed, I will remove them. 

She said, "What is the fee going to be?" 

He said $500. 

You mean to say he has raised the fee? 

MR. BUITON: Up to this point it developed to 
their knowledge that the fee was a thousand dollars. Now, at 
that point it is not significant, I think, except in a 
subsequent discussion Doctor Moretti indicated that the fee 
would not be charged for the second eye; that his fee was a 
thousand dollars; he would ask $500 only for the right eye. 

| THE COURT: Let's see if I get the chronology of 
it. The first time they called on him and he iaenosed 
cataract in each eye. She said, "What is the fee going to 
be?" Doctor Moretti said $500. Then after the right = was 
operated on, before the left eye had been operated ennine 
asked Mrs. Morse to come to his office. She did. Neal a 
that time, Doctor Moretti said, All right, now there is going 
to be another $500. ie 


MR. BUTTON: No. He said, Now is the time to pay 


the fee. It is a thousand dollars. 
THE COURT: Let's go from there. What happened 


after that? 


MR. BUTTON: She, at this interview, said, "Y don't 


have the money to pay you now." And no further arrangements 
about money were made at that time. But then in a discussion 
in the doctor's office, after Mr. Morse left the hospital, 
there was a discussion of fee and payment made of $100. 
That supplemented Blue Cross. Blue Shield paid him a total 
of $500. In that same discussion, Doctor Moretti said, I am 
not going to charge you for the left eye. 

THE COURT: Did he say anything more than that? 

MR, BUTTON: No. That is their testimony. He 
said, I am not going to charge you for the left eye. 

MR. MURPHY: This is irrelevant, Your Honor. I 
think it is irrelevant, whether he charges them a fee or 
doesn't charge them a fee. Especially inasmuch as she says 
she understood that the fee was $500 to begin with. 

“THE COURT: That was her testimony. I can't see 
it. 

MR. BUTTON: I discussed this with medical men. 
They say that is one thing they strictly guard against, 


‘reduction of the fee. 


- 


THE COURT: You get a medical man to come down and 
testify to that and link it up to malpractice, I will let her 
get back on the stand. 

MR. BUTTON: At this point -- 

THE COURT: At this point I will not received it 
in evidence. But if you can bring a medical man in wo will 
testify that by reducing a fee after one has been set ,follow- 
ing the operation, the witness's husband's operation, that 
the doctor then said, "I am not going to charge you for the 
second operation," that that is indicative of a man Sayings 
well, I-have made a mess out of it, I will let her get back 


on the stand and testify. 


MR. BUTTON: ‘Then the question pending, "Was 


there any discussion of a fee?" isn't in? 

THE COURT: Yes. Following the operation she was 
asked to come to the office, and was there anything else-dis- , 
cussed at the office at that-time? 

MR. BUTTON: No. That was the testimony. | 

THE COURT: Go to something else then. 


(End of the bench conference.) 


BY MR, BUTTON: 


Q Mrs, Morse, I believe you stated that we reached 


the point where ‘Mr. Morse had had an operation on his right 
eye? 

A Yes. 

Q All right. Now, during the time Mr. Morse was in 
the hospital, did you visit him frequently? sf 
A Yes, I did. Every day. 


MR, LASKEY: I am having a little trouble hearing 


BY MR. BUTTON: 
Q Did there come a time then, Mrs. Morse, when there 
was an operation on Mr. Morse's left eye? 
A Yes. 
You know when that occurred? 
On his left eye, that was June the lst. 
Did you see Mr. Morse on that day? 


Yes, I did. 


Q Directing your attention to the next day, 


_ Friday, June 2nd, did you see Mr. Morse on that day? 


A Yes, I did. 


| 
| 
Q And did you see Doctor Moretti that morning, 


Friday, the 2nd? 

NK Friday, the 2nd, yes. 
Q And how long were you in the hospital on that day? 
A Well, I left at 2:30, and my friend, Mrs. Hoover, 


came over and stayed with Earl so I could get a little rest. 


Q . Was Mr. Morse in a private room or semi-private? 


Semi-private. 


You know if there was anyone else staying with 


I beg your pardon? 
You know whether there was anyone else in that 
room with Mr. Morse during this period of time? 

A Yes. Mr. Grace. 

Q Directing your attention now to Saturday, the 3rd 
of June, were soe fen the hospital on that day? 

A Yes, Iwas. . 

Q What if anything unusual occurred on that day? 

A Oh, my husband was in great pain. It kept getting 
-worse and worse. And he kept begging me to do something. 
And the nurses said they had no orders to do anything. And, 

. : 


oh, it was something awful, the pain. He was screeching with 
it. And I went there several times and they kept saying they 
had no orders. And I said, "Well, call the doctor up." They 
said they had no orders to do that. I said, "Give me his 
| tome number and I will call him up." They said they had no 
orders to do that. I started tocry. I didn't know what to 
do. So I went downstairs, and the girl at the office down 
there, she gave me the number of the home. And I got Mrs. 
Moretti on the phone. And she asked me -- 
MR. LASKEY: I object. 
-THE COURT: Sustained. 
BY MR. BUTTON: 
Q Now, did you in fact reach Doctor Moretti on the 
telephone? 
A Yes, I did, I reached him, And I told him how 
Earl was feeling and he was in terrible pain and just it was 
awful. I said, "Doctor Moretti, please come over." He said, 
"No, I will not go over." And I said, "You have got to come 
over." I said, "He is in awful pain." He said, "I will call 
the hospital up and have a nurse ee him a hypo." 
Q Did Doctor Moretti come in that evening? 


No, he didn't. 


A 
Q This is Saturday, June 3rd? 
A 


Yes. 


| 
: 
x0 
Had you seen him at all that day? 
; No, | 
What time did you arrive on that day? : 
Well, about 8:30. 
Q Did anyone else arrive at the hospital during 
Saturday, the 3rd, at any time? Come into that room on 


Saturday, the 3rd, at any time? 


Mr. Grace in there? 
Grace, he was there. I thought you meant 
somebody else. 
Q Did Mrs. Grace come in? 


Yes. 


| 
| 
| 
: 
i 
| 
SS 
Well, she was there in the morning. Then she was 


A 
Q About what time did she come in? 
A 


| 
there again at night. 


Q You know about what time she arrived in the 
| 
| 


evening? | 


A I think it was around seven o'clock. I am not 
| 


sure, 


Q Now, directing your attention to the next day, 


Sunday, June 4, were you at Mr. Morse's room on that day? 


A Yes, I was. 


Did you see Doctor Moretti on that day? 


A Yes, I did. 

Q What if anything occurred on that day? 

A Well, I got down there real early and Doctor 
Moretti came in. And he lifted the bandage and he said, 
"Oh, my God, if I had known this was what it was I would have 
come over and I could have checked it." 

I said, "Why didn't you come over when I called 

you last night?" 

Q Did Doctor Moretti take any action? 


MR. LASKEY: If the Court please, we have a 


situation here with respect to two defendants, and I don't 


think it is necessary for me each time to call the attention 
of the Court and the jury to the fact these conversations 
could not be as evidence against the other. : 
THE COURT: Ladies and gentlemen, the conversation 
you are hearing now has no relation to the defendant Hospital 
Only whatever you receive at this point is going in with 
respect to the case against Doctor Moretti. 
BY MR. BUTTON: 
Q After’ Doctor Moretti lifted the bandage did he 
take any action? 


A Beg your pardon? 


-Q After Doctor Moretti lifted the bandage and made 


his statement what occurred? 

A He got real busy and they got the nurses coming up 
there and took Earl downstairs and did something to his eye 
down there. | | 

Q Now, this was on June 4th, Sunday, the 4th, ‘Did 
you see Mr. Morse on the following day then? | 


A Yes. 


Q And did you visit him each day following there- 


after? 
A Yes, 
Q Mrs. Morse, it is true that Mr. Morse has no 
sight in his left eye? ! 
A It is true. 
Q Has this affected your society with Mr. Morse? 
Yes. We can't go -~ 
THE COURT: We cannot understand you, Mrs. Morse. 
You have got to control yourself. : | 
Give her a glass of water, Mr. Marshal, : 
' Now may we have the question read back? 
(The last question was read by the manorcers) 
Yes, it has. 
| BY MR. BUTTON: 


In what way? 


A . Well, Earl, he is ashamed to go out to meet people 
~{ on account of his eye, and we can't -- well, in the evening, 
because late, you know, it hurts his‘eyes. And we were used ~ 
to going around playing cards different places. We never get 
out in the evening any more. 


MR, BUTTON: I have no further questions. 


THE COURT: Mr. Murphy. 


CROSS-EXAMINATION 
BY MR. MURPHY: 
Mrs. Morse, how old is Mr. Morse now? 
A ’ Seventy-five. 
Q How old was he when he first had these cataracts 
operated on? 
A He was seventy-one, I think. Seventy-one. Yes; 
seventy-one. He is seventy-five now. 
THE COURT: This was what? Five years ago? 
MR. MURPHY: Yes, Your Honor. 
MR. BUTTON: 1961. 
BY MR. MURPHY: 
Q | Were you in the hospital when Mr. Morse came down 
from the operating room after the first operation on his 
eyes? 


A Yes, I was. 
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Where in the hospital were you? 


Well, I was in his room, that is where I was. 
Q You were in his room when they took him up to the 
operating room? : 
I wasn't in the room then when they took pim up. 


But you were there when he was brought back| to the 


Yes. 


How long did you stay there? 


Oh, they let me stay there all day. I stayed 
right there with him until eleven o'clock at night. 


Q This is after the first operation, until eleven 


o'clock at night? 


A Yes, sir. 


| 
Q You remember approximately what time you went and 


had some lunch? | 
A It must have been about one o'clock. : 

MR. BUTTON; May we have a time? What date is 

being discussed? i 


THE COURT: The day he came back from the operating 


MR. MURPHY: May 26. 
BY MR. MURPHY: 


operated on? 
| A What was that? 

Q May 26, 19617 

A Yes; that is right. That is the first operation. 

Q Did you observe Mr. Morse getting out of bed on 
that day and having his hands at his bandages? 

A No, I didn't. He must -- 

- THE COURT: Never mind, You didn't see it? 
THE WITNESS: I didn't see it. If anything went o 

like that, I didn't know it. 


" BY MR, MURPHY: 


Q You never at any time saw Mr. Morse putting his 


hands near his bandages? 

A No. 

Q Did you yourself ever help him by putting your 
hand anywhere near his face? 

A No. 

Q Did you stay with him rather continuously while 
he was in the hospital? 

A Yes, I did. 

Q What time of day did you usually get to the 
hospital? 


A Well, I would get down about eight o'clock. 


then they said I better come in, I would wait until about 
nine and they would let me go up. And I would stay there -- 
I would go out to lunch, and I would stay until about Bravery 
at night and I would go home. 

Q Did you yourself ever observe any of these 
incidents with the urine spilling with the bottle? 


MR, BUTTON: Objection. This is not in the: 
direct in any way -- direct examination, in any way. | 
THE COURT: Overruled. 
Read the question, 
(The pending question was read by the reporter.) 
A Yes. I went in there. I had been out to lunch. 
And I came and Earl was trying to get this urine bottle -- 
THE COURT: Mrs. Morse, I am sorry, I didn't hear 
you. You went out to lunch, and what? 
A And he was fussing away and he had one of the 


urine bottles. there and it was upset. 


BY MR. MURPHY: 


Q You say the bottle was upset at that time when you 
came in? 


A Yes. He was, And he had the light on and nobody 


would come to take it out. 


Q You yourself never observed it spilling, though, 


| 


at any time while you were in the room? 

A No. I never seen him spill it. 

Q While you were there you assisted your husband, 
didn't you? . 

A Well, yes. I would get -- I wouldn't get it, 
but somebody would bring it out. And nobody would come for 
it and sometimes I would take it out. 

Q You would take it off the bed and put it on the 
side table? | 

A I would take, where they would take it. I would 
give it to the nurse out there and she would do something — 
with it. 

Q Do you recall when Mr. Morse was first able to go 
to the bathroom after the operation on his left eye? That 
is the second operation. 

A No, I don't remember the exact date. 

Q Was it before or after June 3rd? 

A I know that he had permission to g0 ~~ that is 
with the right -- and he had went all.day. But you know 
somebody was helping him, of course. And then that night he 
started to go, wanted to go up to the bathroom, and the 
nurses wouldn't let him go, and were hanging onto him, They 


bad an awful time that night. They said they had no orders. 


- 
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So I called Doctor Moretti up and I told him about it. And 
he said he would see what was going on down there and he 
called them ‘Up, I guess, because right away they come in and ° 
they said they had orders to let Earl go to the bathroom. 
THE COURT: What date is that? 
THE WLINESS: That was -- That was the last 
operation. It was about -- It was about the 6th, I guess, 


of May. Around there. | 
BY MR. MURPHY: 
Q You recall whether there was any time prior to the 
oe and after the ist, when Mr. Morse was able to be uP ads 
out of his bed and to go to the bathroom with assistance? 1e 
A Well, that is the day -- no, he wasn ‘e. That is 
the first day. ; | 
Q Which day? | 
A Well, when -- let's see. I think that mist have | 
been on the Sth, that same day. I am not sure, you see. 
It's so long ago. It was after the second operation. 
THE COURT: The second operation I think you have 
testified was June lst. How soon after that operation, I 
think the question is, did Mr. Morse get out of bed and go © 
to the bathroom assisted by the nurses? | 


THE WLTNESS: It would be the 5th or the eth. 


BY MR. MURPHY: 

Q This is the first time you have any recollection 
of Mr. Morse being able to be up out of bed and to the 
bathroom? | 

A Yes. 

Q Is it the first time you have any recollection of 
Mx. Morse being up and out of bed at all? 

A Yes. 

Q Did Mr. Morse have any unusual complaints of pain 
on the 2nd of June? 

A Second? Yes. His eye began hurting him. Began 
paining hin. 

Q And it got worse through the 3rd? 

A Yes. It was awful on the 3rd. Just kept getting 
worse and worse and worse. He was in awful pain. 

I couldn't get nobody. 

THE COURT: There is no question, Mrs. Morse. He 
will ask you a question in a minute. 

MR. MURPHY: 1 don't believe I have any further 
questions, Your Honor. Thank you. 

THE COURT: Mr. Laskey. 

MR, LASKEY: Yes, Your Honor. 


BY MR. LASKEY: 


After you talked to Doctor Moretti by phone, Mrs. 


ae) 
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Morse, did Mr. Morse get a hypodermic injection from the 
nursing staff? : 
A Yes, he did, | 
Q | And you were there when it was administered? 
A a2 was there. | 
Q When was it that you went and made the telephone 
call that ultimately led you to talk to Doctor Moretti? What 


time? 
A Tt was 10:30 at night. me | 


Q And it was after that that the hypodermic was 
received? : 
A Yes. ; | 
Q I am not sure that I followed your testimony, Mrs. 

Morse. But you did not observe any incident regarding any 


urine being spilled? es : 
A When? 
Q  _-~Did you give any testimony about urine being 

spilled? : | 
A What time? 
Q Did you have any knowledge about that? Did 


testify here today about any incident that occurred involving 


the spilling of urine? 


A I came back from lunch and my husband had the 


| 
| 
. 
| 
i 
| 


urine bottle in his hand. 
Q When was this? 
A He was still in bed. 
Q Was it after the cataract operation -- the second 
cataract operation on the left eye? 
A | I believe it was. 
. How long after? 


I think that was the 2nd of May. I am pretty 


You don't mean the 2nd of May, I am sure. 
THE COURT: You mean the 2nd of June? 
THE WITNESS: June. I am all upset. 
THE COURT: That was the day you came back from 
lunch and he was having -- 
THE WITNESS: Yes. 
BY MR. LASKEY: 
Would you tell that. 
A And he had the light on and they didn't come to 
pick it up. 
Q This was on June 2nd? 
Yes. 


Q Wag this the first incident of any improper care, 


which you thought was improper care, which you observed? 


° 


A - Well, I came back «- I had been out again, 


came back, and this. was after the other operation, and it 
a | 
was a bottle upset then, in his bed. 
a 
Q Was there any other incident you observed? 


A I didn't see anything else. 


THE GOURT: Was it just the one day? I am con- - 
fused. Was it just on June 2nd you observed this urine being 
spilled in bed, or are you saying more than once? | ss 

: . | 


THE WITNESS: On June 2nd, yes. And then I seen 


it again once before that. 


| 
BY MR. LASKEY: 


But that was before the second operation? 


| 
MR. BUTTON: Your Honor, there was no proffer on 


direct on this subject at all. i 


THE COURT; You are overruled. You made the 


objection before. | ' 
MR. LASKEY: . Would you repeat the question, please 
(The pending question was read by the reporter.) 
. BY MR, LASKEY: | 


Q You have now told us about June 2nd: that you saw 


the urine bottle being spilled. And you said this happened 


once before, if I understood you correctly? | 


A Well, I just didn't happen to see it before. 


| 
| 
|. 
| 


Q I am just asking what you observed. 

A i Yes. | 

Q And I thought you said it. had happened once before. 
Had you seen it? } 

A Yes. 

So Wasn't that before the second operation? 

A Yes. 

Q How do you fix June 2nd? 

A June 2nd? Well, I had been out to lunch, and I 
came in and my husband had this bottle, and he had the light 
on. And he was trying to get it out of the bed, put it down 
on the floor, something -- he didn't know what to do and 
they wouldn't come and pick it up and he had it spilled on 
the bed and he couldn't help it. 

Q And this was on June 2nd? 

A Yes. 

MR. LASKEY: Now, going to page 40, if the Court 
please. 
BY MR. LASKEY: 

Q . You recall coming to my office with Mr. Button, 
and Mr. Murphy and I being there, and being asked questions 
after you were sworn by the notary court reporter? 


A Yes. 


Now, do you recall being asked this question. 
THE COURT: What page? . 
go up to the middle of the page to fix the date. 
BY MR, LASKEY: 


Q Question: Now, when did you first see Mr. Morse 


after the cataract removal on the left eye? 
Answer: I was right there before he went down 
to have it done. They told me I would have to wait in 
’. the waiting room, so that is where I was. . : 
Question: Were you still there when he came back 
from the Cperecton | | 
Answer: Yes, I was. 


Do you recall giving those answers to those questions? 


A Yes, I do. 


" Q Continuing, 


Following that, what did you observe about his 
hospital care and nursing care between the date of his 
| 


return from the operation for the removal of the | 


cataract on the left eye, and the time of his discharge = 
| 

from the hospital? | 

| 


Answer: Well, one day I was in there -- 1 don't 


recall what day it was. 


Question: Give us your best recollection as to 
how many days ‘after the operation on the left eye, the 
first operation on the left eye? 

paemere I really can't say. 

Question: Was it more than one day? 

Answer: Yes. 

Question: Was it more than two days? 

Answer: I think it was, I am not positive. 

Question: Was this incident that you were about 
to tell us about the first unusual incident that you 
have observed? 

Answer: Yes. 
do you recall giving that testimony? 

A Yes, I do. 
Come to the bench, please. 
(At the bench: ) 


THE COURT: Mr. Laskey, I am pe 


COURT: You have got more in here. 


BY MR. LASKEY: 
Q Question: Was this incident that you were about 
to tell us about the first unusual incident that you 


observed? 


é Answer: Yes. 


“Question: And you don't know whether it was more 


than one or two days? 

Answer: . I know it was more than one or two days. 

Question: Would you say it was as much as three 
days? 

Answer: I am not sure. 

Question: Did there come a time when Mr, Morse 
had to go back to the operating room again after the 
roma of the cataract on his left eye? Did there 
not? - | 

Answer: Well, that was what Doctor Moretti said. 

question: Weren't you there? — 

Answer: I was there. He went back but I don't 
know what they did. 


Question: Now, this incident you are about to 


tell us about, which you think was at least three days 
after the operation for the removal of the cataract, 
did that occur before he went back to the operating 
room, aiter the removal of the left eye cataract? 

A Well -- 


THE COURT: Just a minute. Just a minute. You 


are being asked certain questions and answers here and then 


you are going to be asked do you remember being asked those 


questions and giving those answers. Just keep listening 


now. 


Go ahead. 

BY MR. LASKEY: 

Answer: I am not sure. I can't say. 

Question: What was the ieetdent and what did 
you observe? 

Answer: Well, I had just been out. Had my . 
lunch, and I came in, and just as I came in, the 
nurse's aide had Earl sitting up in bed -- the bed was_ 
way:up, and I knew that shouldn't happen. And I told 
her, I says, "Well, I don't think you should have 


Mr. Morse sitting up like that." And then she 


stopped feeding him and she didn't answer me and 
to 


she went over/the window. And I started to roll the 


bed down, and Doctor Moretti came in and he said to 

me, "Did you put him up like that?" I said, "No, ‘the 

nurse's aide did." And he went over anal said something 

to her, I don't know what it was. : 
Question: That was the first incident hae oe 

observed that was in any way out of the ordinary or was 

not what you thought was proper care? 3 | 


Answer: Yes. 


Now, did you give that testimony? 
A Yes, I did. 
Can I say something now? 
THE COURT: Just a minute. 


up to the bench, please. 


(At the bench:) 

THE COURT: I thought this hag6 do with the 

urine spilling in the bed. Thus fgxrit is entirely | 
different. — | 

MR, LASKEY; know. And this is what brings up 

the contradiction’ in her testimony. I was very careful to 
at this time. This was the first unusual 


fent she noted. This is what we read into evidence. 


I am trying to remember 
stopped. 
otf actually stopped here on page 42. 


Yes. The answer next before the last 


—Q Question: What else did you observe that did 
not conform to what you thought was proper hospital © 
and nursing care after this incident? 

‘Answer: After that? 

Question: Yes. 

You pause. 

Question: You have told us about that as the 
first incident. 

Answer: Yes. 

Question: Following that first incident what 
eine did you observe? 


Answer: Well, I know Earl was -- oh, his eye -- 


I remember this date. It was the 3rd. And -- oh, he 


was -- 
Question: The third day or the 3rd of the 


month? 
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‘Answer: The 3rd of .the month. 
And he was in pain something awful, and I went 


up -- well, he kept just getting worse and worse, 


Doctor Moretti did not call in. That was on Saturday. 


At least, I didn't see him there, and I was out there 
all day. 

Well, I had to go out to eat, and so Earl -- he 
was in awful misery. So I went up to the desk and I 
asked the nurses if they would do something for hin. 
They said they had no orders to do anything. 

- And he just kept getting worse and worse until 
at night -- I guess it was about 10:30 -- he said his 
eye was just throbbing something awful. I knew ‘some- 
thing must be awful wrong. So I went up to the desk 
again and I asked the nurses, and they refused to do 
anything for hin. 

"Well," I said, "will you please call Doctor 
Moretti's house, then, and try and get him?” 

And they refused to do that. 

I said, "Will you please give me his house 
number and I'll call?" 

And they wouldn't do that. 


So I went downstairs and the girl down there at 


the desk helped me get the house number. I got the 
number. I got Mrs. Moretti on the phone. 
I will skip that. 
And I called him up and I got Doctor Moretti. 
Question: What did he tell you? 
Answer: Well, he said -- I told him how Earl 


was feeling, and I said, "Doctor Moretti, I wish you 


would please come over and do something for him. He's 


in terrible pain." 

And he said, "I won't go over." 

Just yelled right at me like that. 

And I said, "He has to have something done to 
help him." 

He said, "Well, I'll call up the hospital and 
have the nurse give him a hypo.” 

Now, that's what he said to me. And he didn't 
talk very nice. 

So then the nurse came in. He called up. The 
nurse came in and gave him a hypo. She never looked 
at his eye or anything. 

Question: But she did give him a hypodermic? 

" Answer: Yes, she did. 


Question: And after that he felt better? 


3 


Answer: Oh, yes. Of course, that put him to 
sleep and he felt better. But it didn't do his eye 
| 


any good. 


: fe 
Question: At that time the eye was dressed 


with a mask over it, wasn't it? 


- Answer: Yes. 


Question: Now, what else, following that 
incident, did you observe with respect to his hospital 
and nursing care? 

‘Answer: Well, just about this here bed pan. 
I tell you, I.went in three or four times and Earl 
had this here urine bottle in there and it was running 


over. | 


Question: These incidents occurred after the 
second incident you have told us about? | 
Answer: Yes. | 
Question: And you hadn't observed anything like 
that before? : 
Answer; Well, I think I went in there -- t'n not 
sure -- once -- : 
You recall giving that testimony? 
Yes. 
Is that correct? 


Yes. 


THE COURT: Have oe any explanation? 
Do you wish to make any explanation? 

' THE WLINESS: I don't know of anything to make. 
THE COURT: Come to the bench, if you will. 


(At the bench:) 


MBS. EARL Q. MORSE 
xesumed the stand and testified further as follows: 
CROSS-EXAMINATION 
BY MR. LASKEY: 
Q Mes. Morse, you will recall yesterday ve were ask- 


ing you about the testimony which you gave on the occasion 


when you and Mr. Morse were in our offices for depositions, 
aN : , 


and you were svorn by a notary public to tell the truth about 
all the matters you would be asked about. Do yeu recall 
that incident? 


A Yes. | : 


Q And was it your effort at that time to tell the 
truth sbout the matters that you were asked about? 
A . Yes. ! 

MR, LASKEY: I would resume the reading of the 
“questions and answers at page 46, Your Honor, which the | 
seportar/=='T werkited with her as to whare we stopped. 

BY MR, LASKEY: | | 

Q I will now ask you about the -- to listen to these 
See ae 
put # question to you: | 

"Question: We ask you very carefully, Mrs. Morse, about 
the first incident end you told us the fist incident was on 4 
June 3xd, isn’t that right? : a 
“Answer: June 3rd. 
nroo't that vist you seid sbout calling Dr. Moreted wp? 
"answer: Yes. — : 

"The first incident you told us about was when De. Moretti 
cane in apd the uurse's aide hed hin sitting up you thought 


too high, isn’t that what you said was on June 3rd? | 


- 


“answer: Oh, No- 

"Question: When did that happen? 

“answers I don't know. I know it wasn't June 3rd, 
though. 

“Questions But 4t was several days after the cataract 
removal, wasn't it? 

“answer: Yes, it was after he had had the second 
cataract removed. 

"Question: And it was more than two days, you think 
about three? Isn't that right? ‘That is what you told us a 


little while ago? 


"ansver: I don't know for sure what day it was, put I 


know it happened. 
"Question: Now the incident sbout your calling 


Dr. Morett1 is the second incident you told us about. Isn't 
that correct? 

“Answer: Yes. . 

"Question: And that was on June 3ra? 

“Answer: That's right. 

"now, up to that time you told us you hadn't noticed 
anything except the pain in the ee and the nurse having hin 
sitting up too high you thought? 

3 “answer: Then that nurse she was washing his face 


around his eye with that dirty face cloth. 
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"Question: When did that happen? ! 
“Angwer: Well that was after the second operation, 
don't know what day. : 
“Question: Was it the same day? 
"Answer: No. 

"The next day? 

"I can't tell, I don't know. 


“Was it as many ss two days? 
"Well, I would rather not say becsuse I don't now. 
“Question: Give us your best recollection. | 
; “mR. BUTTON: Lf you don't reneuber, sty you don't 
xvenember. : : ; : 
“THE WITNESS: I don't remember. 
Then I resumed the questioning: 
"Do you have any recollection at all? 
“*no, no, I don't, not what day it was. 
"But you remember that it happened? 
°I know it happened." : : 
then there was a question to which the witness respond- 
ed with regard to something someone else told her, so I will 
skip down to the end of that page. | 
“Question: Did you ever observe anything that appeared 


to you that was not correct? 


i 
| 
= | 
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answer: Only the urine bottle running over in bed. 

“pid you yourself observe that? 

“answer: Yes, I did. I took it out. 

"When was that? 

“Yell, it was between the first and tenth; If don’ t know 
what day. 

"Question: You don't have any recollection except that 
it was between the first and the tenth? 

“Answer: Yes. 


"Question: What else, if snything, did you observe 


that you don’t think was proper hospital care and treatment? 


"Answer: Nothing else." 
BY MR. LASKEY: 
Q- Nov, did you give those answers to those questions? 
on the eceasion of your deposition? 
Am I to answer? 
Did you give those answers to those questions? 
Yes. 
MR, LASKEY: ‘That is all I have. 
‘HE COURT: Do you have suy explanation that you 
wish to give, Mrs. Morse? 
THE WITNESS: No. 
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THE COURT: Ladtes and gentlenen of the jury, you 
have just heard a prior inconsistent statement of the witness, 
Mrs. Morse, which was received in evidence. The law provides 
that here in a trial the testinouy of a witness is incon- 
sistent with a statement that the witness previously nade, 
and which statement sabecenctelty varies from the sworn 
testimony of the witness, the inconsistent statement is ade 
mitted into avidence/ for. ae puxpose of bearing on the 
credibility of the witness. But you may only consider the 
statement in connection with your consideration of the credence 
you are to give the wituess' testimony. You may not consider 
the inconsistent statement given outside of the courtroom as 
one proving as a fact what is contained in that statement 
given outside of the courtroom. | 

Are you through with the witness, Mr. Laskey? 

MR, LASKEY: Yes, sir. 


MR. BUTTON: May we approach the BE 
’ THE-COURT: Very we 

AT THE BENCH: © | 

MR. BUTTON: In my opening statement I indicated 


IN OPEN COURT: 


Q : 


REDIRECT EXAMINATION 
BY MR. BUTTON: 
Mrs. Morse, did you see on the 6th of June 


Dr. Moretti at any time? 


A 
Q 
that day? 
A 
Q 
A 


Q 


Yes, I did. 
"Where did you see Dr. Moretti the first time on 


At Doctor's Hospital. 

And did you then see him again that day? 

Yes, I did. 

Did he say anything to you at Doctor's Hospital 


when he saw you that morning? 


> © rP © PrP Oo Fr A 


" Be said he wanted me to come down to his office. 


Did you then go to his office? 

Yes. 

Did you see him there? 

Yes, I did. 

Was there any conversation in his office? 
Yes. 

What was that conversation? 

He said he had sent-- 


THE COURT: Speak into the microphove a little 


moxe, Mrs. Morse, please. | 
THE WITNESS: He said that he had sent part of 
that infection eway to be anslyzed. And it came back and said 
it was urine infection, and the eye wuld have to come out. 
And I said, “Well, please don't take the eye out. Do all you 
Q Did he refer to this as a specimen that he sent 
to be analyzed? o; 
A He sent it away someplace. . 
Q As @ specimen? 
A Yes. 


Q When you asked him not to remove the eye, did he 
have anything to say? | 
A He said he wuld try to save it, or something like 
that. I think that is what he said. : 
MB, BUTTON: ‘Thet 1s all I have, Your Hosor, 


does not concern the hospital? 
That's xight. Ladies and gentlemen, 


MR. BUTTON: Call Walter Grace, please. 


WALTER GRACE 
having been first duly sworn, was examined and testified as 


DIRECT EXAMINATION 
“BY MR, BUTTON: 
Will you state your name? 
Walter Grace. 
And your eddress? 
1900 Spencerville Road, Spencerville, Maryland. 
Mr. Grace, have you ever before today seen the 
plaintiff, Mr. Morse? 
A Yes, I have. 
Q Where have you seen him before? . 
AI £irst wet him at Doctor's Hospital on the evening 
of the 30th. of May. | 
Q And have you soen Mrs. Morse before today? 


Yes, I have. 

Where in Doctor's Hospital did you see Mr. Morse? 
We were assigned to the same hospitel rou. 

THE COURT: This is 1961 I assumes you are speaking 


THE WITNESS: Yes. 
BY MR. BUTTON: 
Q | During the period of time that you were together 
with Mr, Yorse in the hospital, did you see ltrs. Moree 
Exequently? : 
A Just about every day, yes. : 
Q Now, to your knowledge, had Mr. Morse had an 
operation when you first arrived at the hospitsl? 
A Yes, he had had one eye operated on. | 
Q How did you know about that? : 
A Well, be had a patch on bis eye, and he told me 


shout Hs operation, and he was going to get another one. 
Q And did be tell you what the neture of thet 

operation had been? ~ | 
A That he hed a cataract operation. | 
Q Which eye? | 
A Well, it was his right eye. He had that patch 


ookis right eye. 


Q Did there come @ time, to your knowledge, when 
Mc. Morse had snother operation? . 

A Yes. 

Q And do you know when that occurred? 

A It was Friday, following the 30th of May -- the 
following Friday. 

Q I£ XI suggested it might have been on the first, 
would you agree to that? 

& Yes, it was following -- « couple days following 
the dey that I was admitted. 

MR. LASKEY: There is no dispute over the date of 


the second cataract operation. 


THE COURT: The second cataract operation was on 
June Ist. Is there eny dispute about what day of the week it 
is? 

MR. LASKEY: No. 

THE COURT: It was Thursday, wasa't it? 

MR, BUTTON: Thursday. 

THE COURT: June of 1961. It wes on a Thursday, 
ladies and gentlemen. Very wel, 

BY MR, BUTTON: 


Q Was there ever an occasion when, Mr. Grace, you 
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observed Mr. Morse having difficulty with his urine bottle? 

A Yes, on saveral -~ several different occasions. 

Q Do you remember the approximate number of times 
that you observed this difficulty? | 

A No, but I can recell definitely three tines. 

Q And with respect to kis operations, did these 
occur after the second operation? : 

A I know of one that occurred after the secoud; I 
know of two that occurred prior to the second. | 

Q Would you describe the nature of these atetiouletes? 
What was Mr. Morse doing? : 

A Well, he would call for the urinal to be brought 
and then it would be, ob, @ long period of tine afterwards 
that he had finished with the urinel that he would call for 
the murse, so I definitely recall one time that he-- 

MR, LASKEY: Would you fix the date of this, please? 
THE COURT: Yes, the date, please? | 
| THE WITNESS: Well, I definitely recall Friday. 
He was reel concerued =- he was afraid that the spilling of 
this would burt him, but he would try to-- | 
MR. LASKEY: I object to that, if the Court please. 
THE COURT: I will sustain the objection. | 
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and gentlemen, disregard the expression of concern. It was” 
on Friday, you say? 

THE WITNESS: Yes. 

THE COURT: Now what Friday are you talking about? 

THE WITNESS: It was the Fridsy following the 
30th, which would be the second of June. 

THE COURT: Go ahead now, sir, and just leave out 
what expressions you aight have heard. 

THE WITNESS: All right. He had called for the 
nurse, and as usual-- 


MR, LASKEY: I object to the enswer. 


THE COURT: I will sustain that. Don't put your 


own interpretation; just tell us the facts you saw. 

THE WITNESS; Allzght. He called the nurse and 
there was @ long period of time that he waited, so he took 
the urine bottle snd was trying to find the floor ~~ trying to 
set it out, and so he couldn't and he tried to put it back in 
the bed, and he turned it over. Bis bed was covered with it. 

On two other occasions I definitely remenber he 
turned them over, or his urinal was undor the sheet; but two 
other times the bed was covered with the urine. 
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- BY MR, BUTTON: 


eee es oo eet 


| 
Yes, it was Sil souked. The sheets were soaked 


the hospital at that time? 
A No. 

Q Directing your attention, again, was there an 
occasion again vhen you obsexved anything unusual while « eae 
nurse was attending Mr. Morse? 

ek Xen ee 


ie Ya 


MR. LASKEY: Fix the date, please. 


a 

eye, on the lefthend side of the bed the nurse walked up on. : 

She cane to put medicine in his eye, and jerked the patch u-- 
MR, LASKEY: I think we are entitled to have s 


date. 
“THE COURT: Yes. Give us the date. 
to do that? 
THE WITNESS: x an not able to specify the exact 
date. Sn ee ne ee I am not 


- 


| 
| 
| 
| 
& 
; 
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able to specify the time or the exact date. I do know that~-- 
MR. LASKEY: I object. 
THE COURT: Come to the Bench. 


DIRECT EXAMINATION--resumed ray 
BY MR. BUITON: 

Q steels: as Ceca ones ge an aan peas 
anything wunususl while a nurse was attendingMr.Morse? 

A Yes, I ebserved # nurse lift -- roughly lift the 
bandage on Mr. Morse’'s left eye; put medicine in his eye end 
roughly replace the bandage. 

Q Did you hear Mr. Morse make any exclamation? 

A Yes, he cried cut in pain when she replaced it. 

Q Cin you teit us << we must know as vsarty £8 we 
can when this occurred -- can you tell us a tine before which 
it must have occurred? 


A It occurred prior to Mr. Morse's being taken cut 


of theroom on Sunday morning. 
Q Had Hs left eye been operated on? 


A Yes, it had because it was his left eye that the 


medicine was being put in. | 

Q Mr. Grace, now, directing your attention to 
Saturday, June 3rd, did you observe anything unusual on that 
date concerning Mr. Morse? | 

As He was in pain, complaining of pain all day with 
his eye, and this woke me up early. It was still night- 
time, early Saturday morning. : 
Q Did Mrs. Morse —- was she in the hospital that 
day? | 
Yes. ! 


Did you have any conversation with Mrs. Morse on 


- 


Yes, quite often during the day. | 
Did you see Dr. Moretti at all that day? | 


I did not. : 


Did anyone visit you at all on Saturday? 
Yes, my wife visited me twice on Satuxday. 
And when did she visit you the first tine? 


> o> © > oe & oo > 


She was there for just a short period of time 


Saturday morning and Saturday evening she came in around 
6:00 and remained there until after 10:00. 
Q Were you usually aware when the doctor << 
Dr. Moretti came into the roon? 
2 MR. MURPHY: I object. 
THE COURT: Sustained. Do you mean when he was 
in the room did he sea Dr. Moretti, is that what you mean? 
MR. BUTTON: Yes, six. 
THE COURT: Were you in # position you could see 
Dr. Moretti or did you ever see Dr.Moretti in the roou? 
THE WITNESS: Yes. 


THE COURT: And you were in a position physically 


that you were able to see hin? 
THE WITNESS: Yes, six. 
BY MR. BUTTON: 
Q Directing your attention to Sundey, June 4th, 
did anything unusual concerning Mr. Morse occur on that date? 
A Yes. Dr. Moxetti came in with nurses in attendance 
and lifted the patch on his eye and said, “My God, if I had 
known it was Like this, I would have been here yesterday.” 
Q Did anything occur thereafter? 
A There was scurrying, hurried preparations and 
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Mr. Morse was taken out of the room. 
Q Directing your attention -- were you in the hospital 
the entire wemaloing time thet Mr. Morse was in the hospital? 
Yes. 
Do you know how long that extended? 
I was there through the 11th. ro | 


What month? | 
Of June. } : | 
Q Was there ever a day in those days after June 4th 
you have testified to vhen you ever sew Dr. Moretti in that 
A. No, I hava wever seen him more than the usual 
- MR, BUTTON: X have oo further questions. : 
que couRT: Mr.Murphy? 
CROSS-EXAMINATION : 
BY MR. MURPHY: a 
Q Me. Grace, vhat were you in the hospital for? 
A I was in for a complete medical checkup. 
Q qiislinvoived many testelwhenl you verslca of che 
room, didn't it? | 


A Yes, one ~- one test, 


135 
Q One test was the only time you were out of the 
— 

_ A cardiogram. 

Were you restricted to you bed? 

No. 

Were you able to be up and about the hospitel? 

Yes. 


And go to the dsy room and sit? 


have 


_ Did you walk in the hall? 
Yes, I walked in the hall. 
You also were up and out of bed for the bathroon, 


were not? 


A 

Q 

A 

Q 

A 

g : 
A No, I never went to the day room. I was able to 
Q 

A 

Q 

you 

A 


That is correct. 

Q De you have an exact recollection of what 
Dr. Moretti said on Sunday morning when he locked at the eye? 

A Yes, I dow 

q And am I correct in saying that you say Dr. 
Moretti said, "Oh, My God if I had known it was like this 
X would have been in yesterday?" | 

A 
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Q Could it have been, on, Wy God, ££ X had koown 2 

yas like this I would have checked it yesterday or could have 

checked it yesterday?” : 


A AstZI xecall the statement, Dr. Moretti catd, "My 
God, ££ 1 had known it wes Like this I would have been ia 
yesterday." | 

Q Was Mr. Morse couplaining of pain on Friday after- 
noon <= sll Friday afteracon and all of Saturday? : 

A Not all of Friday afternoon. As I say, I noticed 
it before going to sleep Friday night, and I was awikened 
early Saturésy worming, It was still dark. X was awekened 
and when I woke he was moaning end couplaining of his eye. 

Q ‘Did he sleep well Saturday night after mes 

A Bo. No, he dido't, sarthessiitaoees 
periods of time up until Mr. Morse was taken out on Sunday 
morning, there were periods of time of constant coupleining 
of his eye. | 

Q Mrs. Woves asked for Yypbisitbte:besetnen to 
Mr. Morse, did she not? 3 : i 


A Yes, she want to <= she said she was going to the 
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Q When the hypodermic was given, did Mr. Morse then 
feel better? | 

A Yes. 

Q Had he also gotten a hypodermic on Friday to your 
recollection? 

A Yes, I believe he did. 

Q You have no recollection of seeing Dr. Moretti 
oF Os day more than once. Is that correct? 

A No. 

Q You were there for as long a period of time 
ox Morse was in the hospital, were you not? 

A vic. iMoree was in the hospital prior to uy coning 


But he left before you did? 
A That is correct. 
Q Where wes your bed located in relationship to 
Mr. Morse’s bed? 
A I was on the outside of the room and he was on 
the inside. We were side by side. 
Both heads facing the same? 
Both heads facing the say way. 
Facing the sane way? 


Both headboards, yes. 


as 
Q When the nurse came in to see Mr, Morse, did you 
always look at the nurse, or would you just happen to look 
at her? . : 
A Not always looking directly at her, but from one 
way or another I observed her when she was coming and going. 
The door was right there, you see. a | 


i 
i 


THE COURT: Were you nearest the door to the 

THE WITNESS: Yes, I was on the outside. 

THE COURT: The outside meaning near the vindov, 
nearer to the corridor? | 


Yes. 


THE COURT: Certainly. 
BY MR, MURPHY: 


Mr. Grace, may X gat 


the witness complied.) | 


THE WITNESS: ‘This is the door. Mr. Morse's bed 


was vight here; there was a curtain and ny bed. The 


: 
| 
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Q And you don't recall, I believe, exactly when 


144 


this incident about the patch occurred? 

A Yes, I do -- not the exact time, no. 

Q As I understood your testimony in the sbsence of 
the jury, this ceguld have been any time up until -- any time 
- Sneluding Sunday up until the tine Dr. Moretti cane in? 

A. That is correct. It was prior to Mr. Morse being 
taken out of the room on Sunday morning. 

Q That is as definite as you cen fix the tine? 

A Yes. 

Q Now, do you recall during the same period of time 
from June second up until the time when Dr. Moretti came in 


on Sunday, June 4th that there were in fact occasions when the 


nurse ceme in and gave drops to the right eye? 

A Yes, I definitely recall her giving drops to the 
right eye because she would always if she was putting drops - 
in the left eye she would stand on the left side of the bed 
and she would walk around and stend on the righthand side 
when she was putting drops in his right eye. I definitely 
recall her putting drops in the right eye. 

Q Was this incident you have described for us with 
respect to the removing and replacement of the patch, was that 
accompanied by the administration of drops to the eye? 


- 
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A Medicine. It was accompanied by medicine. 
Q In the form of drops? . is 
A I couldn't see the drops. It was « fora of 
medicine they were putting in the eye and it looked like it 
was out of a dropper. : | 
Q But there was such treatment connected with the 


| 
incident as you recall? 


A Yes. | 
Q Now, to your observation, wasn't it the practice 
of Mrs. Morse to be there most all of every day? | 
| Yes, Mrs. Morse was in most all of the day. 
And did she do things for her husband? 
Like what? | 
‘Like straighten his pillow and get things for 


lp with feeding if the nurse was busy? 


Bopo > 


E 


Yes. 
Did she ever help remove the urinal? 


Not that I ever saw. 


o >? © > 


You weren't confined to bed and when you saw him 
| 
having this trouble was there any reason why you didn’t help 


him? | 


A No, thexe was no reason that I didn't. 
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MARTHA GRACE 
DIRECT EXAMINATION 
BY MR. BUTTON: 
What is your names again, please? 
My name is Martha Grace. 
May we hsve your address, please? 
1900 Spencerville Road, Spencerville, Maryland. 
THE COURT: I don't think you are doing good 
enough yet. Talk a little more directly into that. 
BY MR. BUTTON: . 
Are you related to Walter Grace? 
He is my husband. 


Mrs. Grace, have you ever seen the plaintiff, 
before today? ? 


Yes. 


Have you seen the plaintiff, Mrs. Morse, before 


Yes. 


MR, LASKEY: Mr. Button, we have trouble hearing 


BY MR. BUTTON: 
Q You have? 
A Yes. 
Qq Now, directing your attention specifically to 
Saturday, June 3rd, 1961, did you see the plaintiff, Mr. Hors 


! 
i 


on that day? 

A Yes. 

Q Where did you see Mr. Morse? | 

A ‘He was in the room with uy tnsbend at Doctor's 
Hospital. | 

Q Aod when did you -- you were in that zoom oa that 
“day, weren't you? | 
A Yes, that evening. 
Q Wen wore you in that room on the Sizet day —-- 


when were you in that room first that day? 

A On June third? 

Q. June 32d, yes. 

A In the morning. 

Q What time? 

A. Et wes after 9:00 o'clock because uy mother was 
also in Doctor's Hospitel and she was going to be discharged. 

THE COURT: And also you have got to telk into 

that microphone. I can't hear you up here, sec. Push up 
a little bit closer, end talk into it. How, what was the 
question agein and the answer? 


MR, BUTTON: ‘The question, Mrs. Grace, was about 


what time you saw Mr. Morse first on Saturday, June 
THE WITNESS: it was after 9:00 o'clock. : 


BY MR. BUTTON: 
Q All right, and did you see -- did you then leave 
his presence? ‘ 


A ‘Yes, I went back down on the fourth floor where 


A I saw him again the morning when I came beck up 
and I saw him that evening. 
Q So you saw him twice in the morning and then you 
left the room -- when did you see him last on Sunday morning? 
ik "Well, it was around 12:00 o' clock. tens 


Q And then I believe you saw you xeturnec to the 
hospital and that room again? , 


Yes, that evening. 

When did you arrive in the xroow egain that dsy? 
Around 6:00 of clock. 

And was your husband in that roon? 

. Yes. 


And when did you depart from that room that day, 


When did I leave? 


Did you finally leave that room? 
It was after 10:00. 

After 10:00? 

Ie was around 10:15, or 10:30. 


Q Were you in thst room all that time between your 


axrival and your departure? 


Q Did you observe Mr. Morse during that period of 
A Oh, yes. | 


Q Was there anything unusual about Mr. Morse that 


oo observed? | 
A He was moaning snd seemed to be having pain. 

Q Did you see Dr. Moretti at énytine between 6:00 

o'clock and 10:00 o'clock on Saturday evening the third? 

A Xo. | 

MR. BUITON; “ X have no further questions. | 

THE COURT: Mr. Murphy? : 

CROSS-EXAMINATION 

BY MR, MURPHY: | 

Q Wexe you in the room with your husband and Mr. Morse 
constantly from 6:00 o'clock to -- what time did you say you 


left? 


- 


dine 3rd? 
What time of the evening a June 3rd? 
Between 10:15 and 10:30. 
Weze you in the room constantly between 6:00 — 
o’ clock and 10:15 on that evening? 
A Yes. 
When did you go to dinner? 
A {1 already had dinner. 


Q Was Mrs. Morse in the room constantly beteen 
6:00 and 10:15? 
A She was in and out of the room. 

Q Do you remexber the nurse coming in and giving 
Me. Morse an injection on that evening between 6;00 and 
10:15? 

A I don*t remenber anything about a nurse. 
Q Do you remember the nurse coning in and attending 
Mr. Morse at all between 6:00 and 10:15? 
A I xeweuber a nurse coming in and looking at 
Mx. Morse and then leaving. There was quite a bit of 
emotionand Mrs. Morse seened upset. 
THE COURT: What was that? 
THE WITNESS: Mxs. Morse seemed upset. She was 
in and out of the room. 


_ BY MR. MURPHY: | 
Q How many times did the nurse come in to see : 
My. Moxse in the period between 6:00 and 10:30? | 
I couldn't tell you that. twas) visiting ay 
Ie might have been mre than once, might it not? 
Might have been. | 
You weren't observing Mr. Morse the whole period 


Mr, Moree seqned to be in @ great deal of pein. 
He was moaning quite @ bit and be would sonstines cry out. 
Did Mc. Morse seen to be perfectly coosctous to 


I couldn't tell. I don't know. I know he wes 


| 
Was he talking coherently to you? 
Yes, he expressed pain. | 
Was he drousey or sleepy at all? : 


| 
I couldn't say. 


_ Was Mr. Morse ia the same condition when you left 
at 10:157 : 
A Yes, he was. } 
Q SO SaaS a 
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Mr. Morse any medication prior to 10: 15? 


A No, I don't. 


Thereupon, 
DR. EDGAR A. BOCOCK 


having been first duly sworn, wes examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. BUTTON: 


Will you state your name, Doctor, please? 


Edgar A. Bocdck. 

How do you spell your last name? . 
Beowc-o-cok. 

THE COURT: Edgar~=- 

THE WITNESS: A. 

THE COURT: Thank you. 

BY MR. BUTTON: 
And is it Dr. Bocock? 

Yes, sir. 

Are you a medical doctor? 

Yes, sir. 

And your occupation, Dr. Bocock? 

The Administrator of Doctor's Hospital. 

And would you please tell us how long you have 

that capacity? | 


Twenty-one years. 
How long? 
Twenty-one years. 

Q Twenty-one years. And in all that 
Aduinistrator at Doctor's Hospital? 

A Yes. 

Q Tn that capacity, are you familiar with the rules, 
regulations and customs concerning the use of forms by 
medical personnel in your hospital? | 

A I would say reasonably so, yes. : 

) Q Axe there printed rules of any kind in coumection 
with this practice or are they custom, or how would you 
characterize that? : 

A Well, for the conduct of the medical staff there 
are both customs and certain printed regulations tn various 


areas. 


Q With respect, Dr. Bocock, to the nurses! notes, 


Plaintifés Exhibit No. 2, is there 2 rule concerning the 
practice on those notes? By the hospital? ‘ | 

A There is a rule having to do with the entries 
that are to be made, and which are made by various nurses 
in connection with their association with respect to a arterte 


undex their charge. 
Q Is there a cule that says anything with relation to 
the nurses noting wien a doctor is in the hospital at any time? 
A No, no specific xule to that effect. 


Is there a custom? 


Q 
4 It is frequently followed. 
Q 


I asked whether it is a custom, Doctor. 

THE COURT: I think, frankly -- is there a 
written rule, Doctor, do you know? 

THE WITNESS: No, sir. 

THE COURT: In other words, it is a practice. 

THE WITNESS: A practice rather than a written 
rules S6aGe io eho pestios, Gactart. 

THE COURT: What is the practice, Doctor? 

THE WITNESS: ‘To note in all instances the eppeer~ 
ance of a physician on @ particular folder for visiting 
certain persons on that floor. = 

' BY MR. BUTTON: 

Does that extend to a visit to a particular 

Yes, that would extend to a particular patient. 

Are curses in Doctor's Hospital advised to follow 
this practice? : 


- 
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A Pardon-e- 
Q Are nurses in Doctor's Hospital advised to follow 
this practice during the course of their employment? : 
A Not specifically, no. | 
Q How do thay becoae fentliar with this practice, 
4£ at all? Is it a general rule of the profession to do that? 
A “Te de a custouery rule, but it is a custoa at 
Doctor's Hospital. | 


Q . Lcshow you Plaintiff's Exhibit No. 1, Doctor's 
Order Sheet. Is there a xule concerning the doctors’ usage 
of the Doctor's Order Sheet? | 

A Yes, there is. : 

Q What is that rule? | 

A That instructions with respect to the pplication 
of medication or other forn of treatment will be written by 
the physician in question, or if an instruction is telephoned 
to the hospital, tc must be coxtified to on the next vistt of 
the doctor to the hospital, and the floor, that 9 involved | 
in the care of that patient, 

Q ‘Do you characterize that as a rule? of Doctor's (} 
Hospital? U 
A It is a rule, yes. 
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Q . And when you say certify, do you mean that the 
doctor should sign, personally initial-~ 

A Initial. 

Q -«the entry thet is made during his telephone 
conversation? Or of any order he way have given the hospital 
by telephone? 

A Yes, six. 

THE COURT: Is that initielling done on what we 
know here as Plaintiff's 1, Doctor? 

THE WITNESS: That is correct, six. 

THE COURT: ‘That is the certification, the initial? 


oi. tee 


THE WITNESS: Yes, sir. 
BY MR. BUTTON: 
Q Is there a rule at Doctor's Hospital with respect 
to the Progress Record, Form 50, Plaintiff's Exhibit No. 4? 
A Regulations for the medical staff do provide -- 
does provide for the entry of progress notes concerning the 
patients. 


Do you characterize that as # regulation? 


Yes. 
Of the medical profession? 
Of Doctor's Hospital. 


A regulation of Doctor! s Hospital? 


Yes. 


| 
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Q Now, what type entries would you expect in the 
Doctor's Progress R,port? In the Doctor's Progress Report? 


| 
i Significant developments in a patient's course 
. 


would be recorded? 
A Notations concerning progress or lack of progress, 
concerning that patient would be the type of materisl recorded 
by the doctor concerning his patient. | 
Q Would you characterize a cataract operation on the 
right eye as a significant development to be entered tn a 
progress record? ~ | 
A That waa not be entered in the progress record 
in the usual course of events. There is an operating sheet 
in the record fn which thet is described fully, But the 
entry of ani operation is not one that is custonarily entered 
on the progress sheet by the attending surgeon. | 
Q Would a change in progress of a patient with 


respect to infection be recorded? | 
A If the situation in the opinion of the attending 

surgeon deserved such notation. This is a natter that is 

largely individual in nature and in interpretation. — 


fe} Except you have quoted me a regulation with 
regard to this. 

A But taking into consideration the individuality 
of the patient in question, his condition and the policy of 
the doctor involved. y 

Q In your 21 years at Doctor’s Hospital, is there 
@ practice of the volume of progress reports in a given case 
in a given case over a 10-day span of hospitalization, would 
you say? 

MR, MURPHY: If Your Honor please, I don't think 
there is any complaint in this case about how many times 
something is written in the record. 

TRE COURT: Give me the question again. 

_ BY MR, BUTTON: 


Q I show you Plaintiff’ s Exhibit No. 4, Dr. Bocock, 


and is that the Doctor's Progress Record ‘you would expect 
reflecting 15 days of hospitalization by a patient? 

MR. MURPHY:. I would object, Your Honor. 

THE COURT: 1 don’t see how he could possibly 
answer that question. Come to the Bench, will you. 
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TAR COURTY: Ladies and gentlemen, there ts a 
stipulation between counsel that Mr. Morse was & paying 
patient of Doctor's Hespital from the time he went in until 
the day he left. | : 


DR. FREDERIC A. MORETTY ! 
having been first duly sworn, was examined and testified as 


+ 1026 Sixteenth Street, Northwest. 
Is that your office address? ! 
That ie my office address, 2 
You are the defendant in this case, De. Moretti 
@ defendant in this case? | 
‘AG ee eS 


>: | 


Q And did there come a time vhen you performed an’ 
opexation on the plainti£e, Mr. Morse? xia | i 
A. 1 did. : 7 
Q Did there cone @ tine you performed an operation 
on the Plaintiff's left eye? 


“I did. 
What was the nature of that operation? 
Idid an inter-capsular cataract extraction from 
around the pupil. 
May I ask what the date of that was? 
That was June first. 
_ Did you see Mr. Morse on June second? 


I saw him on June second. 


Did you see Mr. Morse on <= June second would be 


a Friday, would you agree? 
Friday, yes. 
And did you see Mr. Morse on Saturday, June third? 
I saw him twice on June third. 
When did you see him the first time on June third? 
I saw him in the morning and I saw him in the 


My question was the first ot That would be in 
the morning, would it not? 
A Right. } 
Q And sbout what "time was that? 
A Oh, probably 7:00 o'clock, between 7:00 and 
8:00 of clock. 
Q In the morning? 


In the morning. 

And then you saw him again that day? 
I saw hin again that evening. 

On Saturday, June third? 


That is right. 
About what time did you see hin? | 
Oh, around 6:00 -- between 6:00 and 7:00. 


And did you see Mr. Morse on Sunday, June 4th? 
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I operated on him June 4th. | 
All right, and did you see Mr. Morse on Monday, 


I saw him on the fifth. 
Q Had there been @ time when you operated on 
Mr. Morse's right eye? | 
AD I operated on his right eye on May 26th. 
Q And did you see Mr. Morse the next day? : 
A I saw lim the next day. Pe : 
Q And that would have been the 27th. And dtd you 
Me. Morse the next dy? | 
A I saw him the 28th, yes, sir. 
Q And did you ene Me. Moree the next day? 


A I did. 


On the 29th, did you see Mr. Morse? 


I did. 
Did you see Mr. Morse on the 30th? 
I did. 
“These were all with respect to the right eye? 
That is right. 
. Q Was it necessary for you to see him every day fron 

the 25th of May until the third of June? 

A It was. 

Q Was it necessary because you had to examine the 
dressings on his eye? 

A I changed his dressings every day. 

Q Wes it necessary to change the dressings every day? 

A Tt was. 

Q Now, you saw Mr, Morse -~ you operated on 
Mr. Morse's left eye on June first? 

Sane first. 
And you sawlim on June second? 
Saw him on the second. 
And you saw him on June third? 
June third, 
Was it necessary for you to see Mr. Morse every 


day after the operation on the left eye? 
A It was very necessary to see hin every dey. 
Q Te onder to dress his aye and examine 127 
A That's right, — 
Q 


Was that necessary because of the standard of 
care required in the treatuent of the eve? | 
A It was routine, | 
Q And {t was routine to you -- you sre « professional 
in this work? : 
A 5 . 
Q And £¢ was routine because thet/ete standard 
of care required after @ cataract removal? ‘ 
A That te right. 2 | | 
Q .. Datly treatment each day thereafter for how long? 
A Woctl T dtacherged Ma, and T follow chrough for 
about thirty days thereafter. 
; Q I show you, Dr. Moretti, Plaintifs’s Eahibte 4, 
eS I OE OG EG 
A Yes. 
Q What is that? 
A That is @ progress note. 
Q Ts that in your handwriting? . 
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That's in wy handwriting. 
Are you able-- 
The only thing wrong with it-- 
MR. MURPHY: Doctor, all he vanted to know is is 
it your handwriting? F > 
THE WITNESS: Yes.. 
BY UR. BUTTON: 
Q Can you tell us what that note says? 
A It says left eye becane infected, or rather 
shoved up two days postoperative; the cause of infection was 
proteus vulgaris; patient inserted finger under dressing. 
The patient developed panopthalwitis. The eye was irrigated 
and I used penicillin. | 
Q May I read it and you tell me if you agree that 
that is the writing that it said? 
A Certainly. 
Q “Me left eye.became infected or rather flared up a 
two days postoperative. Bug responsible for such infection 
was proteus vulgaris caused by patient inserting finger 


under dressing. Patient developed panopthaluitis 3 anterior 


chamber opened and irrigated, 100,000 units of penicillin.” 


-" 


A Correct. 


What is the date of that note? 
~ 6Lu/66.” 
June 1 of '66? 
That's right. 
When did you first irrigate the eye with 
peniciilin? When did you first inject penictllin? | ! 
A -T said the date was wrong. Tt should have been 
6/4/66. | 
Q You didu't know about the infection util June 4h. 
A The date I wrote it down on. : 
‘MR. LASKEY: BEER COR 
have been 6/1. And the doctor said '66, 
_ THE WITNESS: 1 mean ‘61. | 
BY MR. BUTTON: Dr. Morettt, chen did you ftzet 
learo of infection in Mr. Morse’s eye? 
It was the third. 
It wes when?” ~ 
June third. 
June the third; that was & Saturday? 
Saturday morning. : 
tod you had so Inowedee peice to Setndaysnening 
I did not. 
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Q What steps did you take, if any, when you learned 
of that? | 
4A I ordered antibiotics and steroids. 
Q Were you, in fact, called by @ nurse on Friday, 
June second? 
A I was not. 
Concerning Mr. Morse? 
X don't recall it. 
You do not recall? 
No. 

Ir I would read from Plaintiff's Exhibit No. 1 - 
No. 2, on 43:00 P.M. of June second e notation, "Pleintitf 
gomplains of sensation of having something in his eye and is 
very apprehensive. Dr. Moretti was called.” Does that 
refresh your recollection? 


é 


A No, it doesn't. Dr. Moretti my have been called 


but not contacted. 
THE COURT: .Do you want to use this in evidence? 


eee MR. BUPTON:. The nurses‘ notes are ‘in evidence, 


Your Honor. 


THE COURT: Bring that and also what was received 


in evidence. 


(The Deputy Clerk handing documents to the Court.) 


BY MR. BUITON: . 


Are you an opthalmologist? 


W 


I an.. 


How iong have you been? 


Thirty-three years. 
Q Are, you quite faulilar vith the literature in 
that field? - | | 
A I think I an. 
MR. MURPHY: I object. 


THE COURT: Ladies and gentlemen of the jury, 
there has been a stipulation that Dr. Moretti 1s an expert 
in the field of opthalmology. He is a doctor of medicine 
and an expert tn the fie1d of opthalmology. : 

BY MR. BUPTON: i 

Q Doctor, you. stated that you operated on te MorseS. .* 


Se 


right eyot : rae aa : 
A I dia. 
@ And you operated on his left eyes 


4A ZI dic. 


When you last saw Mr. Morse's eye-- 
“que COURT: I can't hear you. 
BY MR. BUITON: 
Q When you last examined, or last sav Mr. Morse, 
his right eye had sight? 
A It had 20-20 vision, yes, sir. 
And his left eye was sightless? 
When? 
The last time you saw Mr. Morse. 
That was June 10th, I delieve. 
All right, wes the eye sightless? 
’I think he hed some light perception. 
What is the difference in results between the 
right eye and the left eye? 
A One bas 20-20 and the other doesn't. 


Q Was the infection the sole difference between the 


results? eS 
A Yes. ; 
a) Vas the infection the loss of the left eye? 
A That is right. - 
Q Wow, when did you first detect infection in 


Mr. Morse's left eye? 


When did I first detect it? 
Yes, sir. 
The third of June. 


And what did you == what action did you take, 
I told you «I used steroids and antibiotics. | 
When did they begin? | 
They began Saturday morning. | 
And aid you-= se : 
Plus the drops and other medication locally. | 
‘Pid you perforu a paracentesis. : 
‘I performed a paracentesis at 6:00 o'clock. | 
When? - i 
When? : 
What day? 


On Sunday, the fourth. 


4 


A 
A 
A 
Q 

any 
A 
Q 
A 

-@ 

A 
Q 

ges 
Q 
A 
Q 
A 

“ Q 


Sunday the fourth. And you detected tlits infection 
on Saturday vhen? : i : 
pueisaturcayleventng: 
Q Well, now-- 


A I surmised it Saturday morning and saw it 
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Q What is the function of Chloromycetin? 

A This is to combat infection. It is the only anti- 
biotic that will travel through the pody and give assistance 
to the eyes -~ it 49 the only antibiotic that vill accomplish 
this. 

Q And did you not in fact on June 3, Saturday -- 
What is usually the initial administration of. Chloromycetin? 


What is the usual quantity? 
MR. MURPHY: I object, Your Honor. I don't know 


that be can answer that. 

THE COURT: Are you asking what unit of Chloro- 
mycetin was prescribed for this patient? 

MR. BUTTON; I will rephrase wy question, Your 


BY MR. BUITON: 
Q@ Did you, in fact, direct the patient to be 


administered 500 mg. of Chloromycetin on Saturday morning? 


A X did. 
Would you do that before you detected infection? 
Yes. < 


Way? 
To eliginate it and avoid it. 


JA 139 


| aay 
Q 4nd is it merely coincidental that you began it 
that morning? Weren't you on guard against infection all ay 


during the postoperative procedure? : 


A No, I was not on guard. I look for infection any- = 
time but he vas complaining of a scratchy feeling sensation. 
Q Let ue-- | 


THE COURT: Let him finish now. You have asked 


hima Question. Go ahead, Doctor, =... | 
THE WITNESS: He complained on the third -- z 

think it vas the morning of the third. | 
BY MR. BUITON: Sw | 


Wasn't it a fact the nurse called you on the 


| 
No. 
| 


You performed your paracentesis on Sunday the 
| 


Sunday the fourth. 
: ; 
And you collected & specimen at that time, aid yo 


~ 


I ata. | 

| Ave you familiar with the treatise, “Surgery of 

the Eyes?" | 
4 Which one? 
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A Yes. Once you get the infection you kmow where 
the bug is, you know where it came from. 
MR. BUTTON: Will Your Honor indulge me for a 
moment? (Short pause in proceedings.) 


BY UR. BUITON: 
Q I drav your attention -- you stated that the 


nature of the infection in this eye was proteus vulgaris, 
is that right? 


A hat is right. 
Q you familiar with the publication "External 


Infections of the Bye" by Fetacovics? 
You are not familiar with that? 


BUITON: I submit, Your Honor, that I uight 
witness' prior statements. 
MURPHY: I object, Your Honor. It has to be 


COURT: I don’t kmov vhether it is a result of-- 
BUTTON: Disease of the eye. 
THE COURT: No, I sustained the objection. You 
see, Mr. Button, I don"t know whether it 4s & valid treatise. 


MR. BUYTON: The doctor has stated that he is 


familiar with ell publications, Your Honor, in this field; 


| 
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THE COURT: Well, that ts what raised the question 
of the validity of that one. | 
| 


BY MR. BUITON: 
Q You have recognized Callahan's publication ‘then 


on surgery of the eye? 


A He has a lot of dramtic-- 
| 


THE COURT: You do recognize it? 

THE WITRESS: Qh, yes, I recognize the vook. 

BY MR. BUITON: 7 

Q The section heading thet I gave you, "Recommended 

Management" -- "The patient with panopthaluitis following 
cateract extraction has a greater chance of recovery it the 
surgeon Will inmsdietely perform @ paracentesis, collect the 
acqueous from immediate suesr and also a culture and lavage 
the anterior chamber vith & combination of wide spectrum 
antibiotics.” ; | 

WR. MURPHY: Wait, Your Honor, I object. There is 


4 


nothing impeaching in that statement —- I can't get the 


latter word out. = 


« 


GEE COURT: Doctor, there is no question —- bring. _ 
be book up. : | 
AT THE BENCH: 


| 
THE COURT: What do you have there that he says 


he dign't do? 

MR. BUITON? I have what he says should have 
been done, and I have his testimony that he detected infect- 
fon on Saturday morning. I think it is for the ory, to 
Cetermine, Saturday morning until Sunday wes not immediately. 

. THE COURT: They are not experts. As I understand 
what he said, on Saturday morning he surmised it. 

THE WITNESS: I noticed a little crescent of it 
in the anterior chabeor. 

THE COURT: And this indicated to you that there 


was infection? 


THE WITNESS: That's right. 
BY MR. BUPTON: On Saturday night when were you 


THE WITNESS: Apout 6:00 or 7:00 o'clcok. 

BY MR. BUITAY: | 

And you took no paracentesis at that, tine? 

Noe 

Q You took no smear at that time? 

THE COURT: - He gave Chioraycetin in the evening. 
The doctor detected an infection Saturday evening, June third; 
he prescribed drugs and on Sunday he did the operation. 


MR. BUTTON: I have established that the doctor 
be 


detected infection but for some-= 
THE COURT: He detected it. 
MR. LBUITON: ~--18 hours before he took any 


THE COURT: Yes. 

MR, BUTTON: I am confronting him vith this 
‘statement. It would de 12 hours. <I have the text that says 
it should have been done immediately, a paracentesis. 

THE COURT: I think before you impeach him you had 


. better ask him what were the proper standards <-- the | 
controlling standards, 3 : 
MR. MURPHY Ordinary standards, 
THE COURT; Standards of the profession in this 


ares. Go ahead aid he can explain ant if he says no then 


you canask him. — | 
MR. MURPHY: I still don't think 1t 1s impeaching. , 
The only thing ve have he was only threatened with it 


Saturday night. : : 
THE COURT: Apparently I misunderstood. I think 


before you impeach him you hsd better ask him what were the 


proper standards or the controlling standards. 
MR. MURPHY: Ordinary standards. 


IN OPEN COURT s 
BY MR. BULTON: 
Q When you examined - you state that you 3aw 
Mr. Morse on Saturday, Jue third? 
A I did. 
Q wnat aid sae observe, if anything» concerning 
his eye on saturday, June third? 
MR. MURPHY: which visit? 
MR. BUTCH: The left eye” 
THE GouRT: We are talking about two visits. 
| ya. BUTTON: I em inquiring spout the evening 
visite | 
SHE WITNESS: There vas & little crescent of .pus 
in the anterior enamber. 
BY MR. BUTTON: 
‘Did this indicate to you that there was snfection? , 
That's aes 3% 
On saturday night sbout yhen were you there? 


About 6300 or 7300 o'clock. 


Q And you aia nothing “~~ you took no recacontesis 


-at that time? 


A No. I was waiting for the drugs to take eftect. 
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You took no smear at that time? : 
You couldn't take a smear uniess you opened the 
eye. ; : 
Q I will read to you now from Callahan: "the 
patient with Panopthalmitis--" . : 
THE COURT: What did you diagnose this infection 
to de on Saturday night? | 
THE WITNESS: (inaudible) | | 
THE COURT: What, sir? : 
THE WITNESS; Affecting the circular layers of 


the eyes, and when it gets more extensive we call it 


Panopthalmitis. , 
THE COURT: Did you diagnose it to be chat on. 
Saturday night when you saw it? | 
THE WITNESS: Wo, I diagnosed threatensd. 
‘BY MR. BUTTON: | 
Q Was @ sufficient threat that you felt you should 
take action? 


A I certainly aid. 


| 
Q All right, I will read from Callahan: ne 


~ | 
patient with Panopthalmitis"-- i 
| 
THE COURT: I thirk you have got the same problem. 


Ask him what action he took and vhy did he take it. 


IN OPEN COURT: 
BY HR. BUITON: 
Q When you examined ~~ ao state that you sav 
Mr. Morse on Saturday, June third? 
A Z aid. 
Q Weat aia you observe, if anything, concerning 
his eye on Saturday, June third? 
A MR. MURPHY: Which visit? 
"MR. BUTTON: The left eye-- 
THE COURT: We are talking about two visits. 
. MR. BUTTON: I am inquiring about the evening 
visit. 
THE WITNESS: There was & little crescent of .pus 
in the anterior chamber. 
BY MR. BUTTON: 
-Did this indicate te you that there was infection? , 
That's right. -.. 
On Saturday night about when were you there? 


About 6:00: or 7:00 o'clock. 


Q And you did nothing -- you tock no paracentesis 


-at that time? 


A No. I was waiting for the drugs to take effect. 


You took no smear at that time? 


You couldn't take a smear uniess you prea the 
| 
eye. 


Q I will read to you now from Callahan: “the 
patient with Panopthaluitis--" : 
_‘PHE COURT: What did you diagnose this infection 
to de on Saturday night? | 
THE WITNESS: (inaudible) Bs 
THE COURT: What, sir? nee : 
THE WITNESS; Affecting the circular layers of 
the eyes, and when it gets more extensive we call it 
Panopthalmitis. : 
THE COURT: Did you diagnose it to be that on. 


Saturday night when you sav it? 


THE WITNESS: Wo, I diagnosed threatened. | 

‘BY MR. BUTTON: “paces | 
Q Was a sufficient threat that you felt you shoul 2h; 
take action? 


A I certainly did. 


Q All right, I will read from Calishan: "The 

| patient with Panopthalmitis "== 
THE COURT: I thixrk you have got the samo ‘problem. 

Ask him what action he took and why did he take tt. 
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What action did you take, Doctor, on Saturday 


night when you saw Mr. Morse? 

THE WITNESS: Prior to that he was on Chlorouycetin 
and antibiotics and I thought maybe it would show some effecta 
Well, it didn’t do the way I wanted it to so, therefore, 
Sunday morning I decided to open up the eye and drain it, 
that is do a yaracentesia, mide an opening around 6:00 
o'clock and we washed it out with 100,000 units of penicillin. 
We took a culture before that and waited for the culture 
to come back. An# he was still on Chlorouycetin and his 
antibiotics ani it still -- he went back to his room with 
dressing. Then we followed up. I got the report from the 
cuitwre of this perticuler bug. I called up Alcon Thera~ 
peutic House and asked them if they knew anything about a 
particular drug specifically for this particular bug. And 
they seid nothing specific but Johns Hopkins was using 

a, 30 I tola them to get me some of it and 
he brought it to me that particular day, and I started giving 
it to hin. 

. BY MR. BUTTON: | 

Q When did you do thet? 

A don't know, uaybe the sixth, seventh or eighth 
aay. 

You detected the infection then on-~ 
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A ‘I knew he had infection. I didn't detect the bug. 


Q You had not diagnosed Panopthalmitis on saturday, 


June third? 
A. It was threatened. These things can a, up over 
night, you know. 


| 

Did you consider, in your expert opinion a strike 
| 

What did you ultimately do on Sunday June fourth? 

What did I do? al 

Yoo. | 

On Sunday, June fourth, with respect to Xe. Morse. 

June the fourth I operated on him. : 

Did you inject into the eye : 


A After I opened it up I injected 100,000 units 
of penicillin. : 
Q In your expert opinion, is the timing, the 
‘ fumediacy with which penicillin ~-- wall, is the immediacy 
with which penicillin is injected after detection of infect- 
ton influential in its effectiveness? } 
WR. MURPHY: I object, Your Honor. I think ve 
. have to know what kind of infection we are dealing vith. 


THE COURT: Are you talking about the sane - 
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wR. BUITON: I am inquiring now, Your Honor, of 


the action the doctor took on Sunday, June fourth. I am 


~ 


asking his expert opinion. 
QHE WITNESS: I think-- 
THB COURT: Just a minute, Doctor. You are now 


saying the notes ‘of the doctor on June 4th concluded that 


this infection was that Panopthalmitis, did he then inject 


penicillin. Is th at what you are asking? 

MR. BUITON: I am further inquiring whether the 
tumediacy after detection of infection can influence the - 
effectiveness of penicillin. . 

MR. MORPHY: I still object. We kmow in this 
case what the infectiousvagent was, but I don't. think we 
should be running around talking about all kinds of infect~ 
ion. We are going to end up with & oon confused record 
if we are talking about infecticn in general. 

fHE COURT: We are not talking about infection in F 
general. We are talking about Sunday, Doctor, when you. 
decermined Sunday morning this particular infection. 

THE WITNESS: Not that particular ons; it was only 
an infection. Sundsy morning I knew he had sn infection 


because of the pus in the anterior chauber but I didn't 
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know the name of the bug that created it. 
@HE COURT: When dita you find that out, Doctor? 
THE WITNESS: After I took a culture and sext it 
to the lab. It was about 48 hours later. | 
(HE COURT: Well, this particular infection from 


Callahan, according to you, you didn't know about that for 


48 hours after you operated on hin. | 
THE WITNESS; That's right. And X'vas teking all 


precautionary moaswres. — 


MR. BUTTON: You hadn't taken any steps to isolate 
this bug prior to Sunday, Sone fourth, had you? : : 

THE WITNESS: I did. | 

BY MR. BUTTON: 


Q When? : 
A When? When I put a patch on his eye and put 


shield on it and he tore it off. 


Q When was that? 


A ‘The nurse has it on the chart he tore the bandage 


off. : : 
Q am referring to the incidence of the infection 
whether you personally became aware of the infection on 
Saturday night. Were you avare of the evidence of infection? 
| 


A I decame avare Saturday morning-- 
" HE COURT: Just @ minute, Doctor. Are you” 
| 


- 


finished with the question? 
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“BY MR. BUTTON: 
- Q@ Did you take any steps between Saturday night 
when you detected evidence of infection— | 
A Bo was already on drugs. Z sata he was on 
Chlorenycetin. 
Q. Saturday night vhen you detected infection/ 
4 Saturday morning he vas on drugs. 
THE COURT: Let the question be asked. 
_ BYR. BUITON: | 
Q Saturday night when. you detected eriaence of 
infection, interceular infection, did you wake any attempt 
to isolate the type of infection prior to Sunday morning, 
June 4th?” 
A ~ No, I didn't. 
Q. Thank you. 


| In your expert opinion, was that iomediate enough 


' time to take to scree 462 
A I think it. vas. 
BUTTON: I have no further questions. 
LASKRY s Ho questions. 
MURPHY: NO questions. i 
THE COURT: You are excused, Doctor. 
(The witness left the stand. ) 


THE COURT: Call your next witness. 
MR. BUITON: Thst concludes the Plaintiffs’ 


ease, Your Honor, ~ FRE yee aes 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


This suit arose from a claim of malpractice against 
the appellee, Dr. Frederic A. Moretti and The Doctors 


2 


Hospital, Inc. With respect to appellee, Dr. Moretti, 
the allegations of negligence set forth in the Complaint 
are twofold, to-wit, that Dr. Moretti was negligent in 
giving or failing to give post-operative treatment and 
that he was negligent in not coming to the hospital on 
June 3, 1961 to examine and/or treat appellant’s eye. 


The appellee doctor was called as a witness by counsel 
for the plaintiff and testified that he performed an inter- 
capsular cataract extraction on appellant’s right eye on 
May 26, 1961; that he performed the same operation on 
appellant’s left eye on June 1, 1961 (JA 128-29) ; that 
the applicable standard of care under the circumstances 
required daily examination and dressing of the eyes by 
the attending physician after the respective operations 
until the patient was discharged from the hospital (JA 
131) ; that he did, in fact, personally examine appellant’s 
eyes every day during the period in question (JA 180) ; 
that he saw appellant twice, morning and evening on 
June 3, 1961; he “surmised” that appellant’s left eye was 
infected on the morning of June 3, 1961 (JA 137) and 
ordered the administration of steroids and anti-biotics, 
including 500 mg of Chloromycetin (JA 138); that on 
the evening of June 3, 1961 he observed a “little crescent 
of pus in the anterior chamber” of the left eye (JA 142) 
and this indicated to him that the eye was, in fact, in- 
fected; that he diagnosed appellant’s condition on the 
evening of June 3, 1961 as “threatened” panopthalmitis; 
(JA 145) ; that he continued the treatment consisting of 
administration of Chloromycetin and antibiotics; that 
this treatment failed to have the desired effect and on 
the morning of June 4, 1961 he determined that an 
operation would be necessary; that he thereupon pro- 
ceeded to perform a paracentesis, took a culture from 
the eye and injected 100,000 units of penicillin (JA 146). 


Dr. Moretti further testified that approximately 48 
hours after he performed the paracentesis and obtained 
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a specimen from the eye, the laboratory identified the 
particular type of infectious agent involved (JA 149). 
There is no dispute that the infectious agent was proteus 
vulgaris and that urine is its source. It is also agreed 
that the appellant is now, for all practical purposes, 
sightless in the left eye and that this condition was 
caused by the post-operative infection. 


The appellant alleges that Dr. Moretti did not visit 
or examine appellant, Mr. Morse, on June 3, 1961. 


Appellant did not call any expert witnesses other than 
Dr. Moretti. 


SUMMARY OF ARGUMENT 


Appellant did not attempt to prove that anything 
appellee, Dr. Moretti did or failed to do was in any 
way connected with the origin of the infection. The 
question is first, whether or not the post-operative care 
and treatment rendered by Dr. Moretti fell below the 
applicable standard of care and, second, if the Court 
finds there was evidence that Dr. Moretti failed to 
exercise the requisite care and skill, did that failure 
cause, contribute to or aggravate the injuries sustained 
by appellant. 


Appellee submits that expert testimony was necessary 
on both points and that appellants completely failed to 
carry their burden with respect to both negligence and 
causation. 


The exclusion by the Trial Court of the alleged state- 
ment by Dr. Moretti that he would reduce his fee was 
clearly correct. Such an offer in no way constitutes an 
admission of negligence. The profferred statement was 
irrelevant, immaterial and would serve no purpose ex- 
cept to prejudice the defendant. 


4 
ARGUMENT 


In the Brief filed by the appellants in this case, they 
have attempted to argue that the testimony of appellants 
and Mr. and Mrs. Grace raised a factual issue as to 
whether or not Dr. Moretti visited Mr. Morse on June 3, 
1961. By coupling this with Dr. Moretti’s own testimony 
that approved practice following a cataract extraction 
requires daily examination of the eye and changing the 
dressing by the surgeon, appellants contend that they 
have met their burden of proof. 


The above analysis, however, omits one vital factor. 
Assuming, arguendo, that there was a factual question 
as to whether Dr. Moretti did see the appellant on 
June 3, 1961 and further, that such absence would con- 
stitute a failure to exercise the proper degree of care 
and skill, appellant still failed to offer any proof that the 
alleged failure in any way contributed to appellant’s 


injury. 

Dr. Moretti testified that on Sunday, June 4, 1961, the 
appellant had panopthalmitis. If we accept the appel- 
lant’s position that Dr. Moretti was not there on June 3, 
1961, then appellant could not carry his burden as to 
causation without proving by competent medical testi- 
mony that: (1) given the condition of the eye on Sunday, 
June 4, 1961, it can be said with reasonable medical cer- 
tainty that examination of the eye on the morning of 
Saturday, June 3, 1961 by a competent physician would 
have disclosed evidence of panopthalmitis (it should be 
noted that the only expert witness, Dr. Moretti, testified 
that there was no panopthalmitis on Saturday and that 
“these things can flare up over night” (JA 147)); (2) 
that accepted standards of care in the District of Colum- 
bia at the time in question required that, upon diagnosis 
of panopthalmitis, the physician immediately perform a 
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paracentesis; and (3) that failure to perform a paracen- 
tesis on June 3, 1961 was the proximate cause of appel- 
lant’s loss of sight. Ramberg v. Morgan, 209 Iowa 474, 
218 N.W. 492. 


All of these missing links in appellant’s chain of proof 
obviously cannot be established without expert medical 
testimony and laymen cannot be allowed to speculate 
concerning them. Appellant’s total lack of proof on 
these issues is fatal to his case under the principles set 
forth in Quick v. Thurston, 110 U.S. App. D.C. 169, 290 
F, 2d 360; Ewing v. Goode, 78 F. 442; Rodgers v. Law- 
son, 83 U.S. App. D.C., 281, 170 F. 2d 157; and Bonner 
v. Conklin, 61 App. D.C. 386, 62 F. 2d 875. This latter 
ease presents a close analogy to the instant case in that 
both involve an alleged failure to attend the patient. 
In the Bonner case, the plaintiff claimed that the con- 
dition of her womb was due to the defendant physician’s 
failure to be present during the entire childbirth period. 
In affirming a directed verdict for the defendant, the 
Court stated: “A review of the evidence fails to disclose 
any testimony to the effect that the absence of the 
doctor from the hospital was the proximate cause of 
the trouble complained of. . . . there is no evidence that 
had defendant been present and exercised reasonable 
professional skill, the result would or could have been 
different.” (emphasis added) 


It should be noted that at trial appellant contended 
that Dr. Moretti was negligent in that, having noted 
signs indicating the possibility of an infection on Satur- 
day, June 3, 1961, he should have prescribed treatment 
different from, or in addition to, the treatment by 
steroids and antibiotics. This theory, of course, relies 
on the assumption that the infection was present on 
June 3, 1961 which, in turn, is only established by the 
testimony of Dr. Moretti who was allegedly not present 
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on that day. Ignoring, however, the inconsistency of 
appellants’ position, appellee submits that this theory 
does not constitute an adequate al'ernative ground for 
fixing liability on Dr. Moretti. It suffers from the same 
infirmity as appellant’s other theory, i.e. there was not 
one scintilla of evidence that treatment of an unidenti- 
fied, non-specific infection of the eye by steroids and 
antibiotics does not conform to the standard of skill 
required of physicians specializing in the treatment of 
diseases of the eye in this locality at the time in question. 
As the Court stated in Rodgers v. Lawson, supra, “It in- 
volves a question of the merits of a diagnosis and scien- 
tifie treatment. This cannot be determined by a lay 
jury without the aid of expert opinion.” 


The next point raised by appellant’s Brief is that the 
claimed statement of Dr. Moretti was sufficient to create 
a jury issue as to the doctor’s alleged negligence. Ap- 
pellant cites the case of Christie v. Callahan (1941) 75 
U.S. App. D.C. 133, 124 F.2d, 825, but the very case 
relied upon by appellant specifically states that the Court 
rendered no opinion as to whether the statement alleged 
in that case, considered alone, would be sufficient to sub- 
mit the case to the jury. However, there is a further 
distinction in this case because the alleged statement of 
Dr. Moretti was in conditional form, the condition being 
that panopthalmitis existed on the previous day. In 
other words, the doctor is alleged to have said that if he 
had known panopthalmitis had existed on the day 
previous, he would have done something. The only 
testimony in this case concerning the condition of Mr. 
Morse’s eye on Saturday, June 3, 1961, was that 
panopthalmitis did not exist. 


The United States Supreme Court, in the case of 
Devis v. Virginia R. Co. (1960) 361 U.S. 354, stated the 
question in a medical malpractice case is not what an 
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individual doctor would do or not do, but whether what 
defendant did or did not do is within the accepted 
standards of practice. In the Virginia Railroad case 
supra, a doctor testified that he would not do what the 
defendant doctor had done, that is he would not have 
allowed the plaintiff to walk upon his leg as early after 
a fracture as the defendant doctor did. The Supreme 
Court stated that the plaintiff’s case failed, and a directed 
verdict was required because the plaintiff had failed to 
prove what the accepted standards of practice were and 
that the defendant doctor had departed therefrom. This 
statement of law by the Supreme Court would apply 
with equal force to an alleged admission by the de- 
fendant, as civil liability should not fall upon a defendant 
simply because he might demand more of himself than 
his professional standards required. 


It is also interesting to note that in appellant’s Motion 
for New Trial, in connection with the significance and 


weight to be attached to Dr. Moretti’s alleged utterance, 
appellant stated, “as to causal connection in this case 
there is no doubt the defendant doctor testified that the 
subject infection was the sole cause of the loss of plain- 
tiff’s eye”. Obviously, this missed the point. The ques- 
tion of causation is not whether the infection caused the 
loss of the eye, but whether the negligence of either de- 
fendant caused the infection or increased the injuries 
which flowed from the infection. In their Brief, appel- 
lants make no mention whatsoever of causation for ob- 
vious reasons. Raising the subject of causation simultane- 
ously raises the problem of how to prove causation in 
this case in the absence of any medical testimony. 


Appellee, Dr. Moretti does not challenge the statement 
that on a motion for directed verdict, in an action 
founded on negligence, the evidence must be construed 
most favorably to the plaintiff. Goodwin v. Hertzberg 
(1952) 91 U.S. App. D.C. 385, 201 F. 2d 204. Appellee 
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submits, however, that this was a case entirely governed 
and controlled by the case of Ewing vs. Good 78 F. 442, 
in which the Court said: 


“Before the plaintiff can recover she must show by 
affirmative evidence, first that the defendant was 
unskillful or negligent; and second, that this want 
of skill or care caused the injury to plaintiff. If 
either element is lacking in her proof she has 
presented no case for the consideration of the jury. 
The naked facts that the defendant performed 
operations on her eye and that pain followed, and 
that subsequently the eye was in such bad condition 
that it had to be extracted, established neither the 
neglect or unskillfulness of the treatment or the 
cause or connection between it and the unfortunate 
event.” 


It is true that this Court has indicated that in some 
medical malpractice cases expert medical testimony is 


not required in order that the plaintiff prove a prima 
facie case. However, all of those cases deal with facts 
which make the exception to the rule quite obvious and 
clear. It is equally clear that the instant case is gov- 
erned by the general rule rather than one of the excep- 
tions. (See Rodgers v. Lawson, supra). 


Appellant’s Brief discusses the case of Rotan v. Green- 
baum (1959) 107 U.S. App. D.C. 16, 273 F. 2d, 830. 
That case involved possible subsequent entries made on 
a physicians record card under such circumstances that 
if the jury believed that the original entry, without the 
addition, reflected the true diagnosis and treatment, then 
the jury might properly infer that the doctor was negli- 
gent and his negligence was the proximate cause of death. 
As appellant’s own brief states, in the Rotan case “the 
inserted words might have had a bearing on the suit- 
ability of the treatment administered by the doctor”. 
(emphasis added). 
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The instant case is clearly distinguishable from the 
Rotan case. Dr. Moretti’s record contained a notation 
dated June 1, 1961 which, in view of all the other 
- evidence in the case, could not possibly have been made 
‘ prior to June 4, 1961. Unlike the entry in the Rotan 
case, Dr. Moretti’s entire entry was made at the same 
' time but had simply been incorrectly dated. Even more 
' important, no matter which day the notation was made, 
the alleged discrepancy has absolutely no “bearing on 
' the suitability of the treatment administered by the 
doctor.” 


‘The final point raised by appellant’s Brief with re- 
' spect to Dr. Moretti is that the Trial Court erred in 
not permitting testimony regarding Dr. Moretti’s alleged 
- offer to reduce his fee. Appellants argue the admissi- 
bility of such a statement on the grounds that it is part 
of the “res gestae”. Appellee submits that the use of 
the term res gestae is not precisely accurate, If the 
statement is admissible at all, it would be on the 
grounds that it constitutes an admission against interest 
by a party to the suit. 


But the fact of the matter is, that the statement is 
totally irrelevant and in no way implies any admission 
of negligence by Dr. Moretti. The most natural inter- 
pretation is that the Doctor simply felt it would not be 
appropriate to accept his usual fee for the operation on 
the left eye, in view of the subsequent events, despite the 
fact that he was in no way responsible for those events. 


In the case of Bateman v. Crim, 34 A. 2d, 257, the 
Court stated: : 


“Had the offers to pay hospital expenses, made to 
plaintiff’s son, been admitted in evidence, the. trial 
Court would have had this evidence before it in 
passing on defendant’s motion for a directed verdict. 
The probative force of such admissions, and their 
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competency, depend upon the surrounding circum- 
stances. They may indicate merely sympathy or 
benevolence, as in the parable of the Good Samari- 
tan, or on the contrary a consciousness of facts 
unknown to the injured person, which if known 
and proven would spell liability. Where, as here, 
an aged woman has been injured by children play- 
ing in the street, offers by their parents to join 
in paying hospital expenses may more reasonably be 
attributed to a natural impulse of sympathy and 
amends than a recognition of liability. Without 
more than appears in the record a jury should not 
be permitted to speculate upon the intent or effect 
of the offers.” 


Likewise in Stumpner v. Harrison, 186 A. 2d, 870 
the Court declared: “In the absence of circumstances 
showing that the offer was predicated on an admission 
of fault, juries should not be permitted to speculate 
upon the intent or effect of the offer”. 


Appellee submits that there are no circumstances in 
this case showing that Dr. Moretti’s offer was predi- 
cated on an admission of fault but, on the contrary, the 
most reasonable interpretation is that the doctor was 
motivated by sympathy, benevolence and humane im- 
pulses. 
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CONCLUSION 


It is respectfully submitted that there was no evidence 
of negligence presented in this case, nor was there any 
evidence that anything the appellee, Dr. Moretti did or 
failed to do in any way caused, contributed to or aggra- 
vated the injury sustained by appellant. No qualified 
witness was presented to testify that the diagnosis, care 
and treatment rendered by Dr. Moretti in any way devi- 
ated from the required standard of his profession. There- 
fore, there being a complete and total failure to show 
the elements required in a malpractice case, the Trial 
Court was entirely correct in directing a verdict in 
favor of the appellees and its judgment should be 
affirmed. 


Respectfully submitted, 


Water J. MurPHY, JR. 
JoHN L. Rice, JR. 
505 Investment Building 
1511 K Street, N.W. 
Washington, D. C. 20005 


Attorneys for Appellee 
Dr. Frederic A. Moretti 


Wewcu, Day & WELCH 
Of Counsel 
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QUESTION PRESENTED 


In the opinion of Appellee, The Doctors Hospital, the 
question presented is whether there is a jury question in a 
situation in which the plaintiffs’ evidence discloses 


1. Confused, uncertain and contradictory testimony con- 
cerning the date on which the alleged negligent acts took 
place and whether they occurred before or after the onset 
of the infection which caused the injury complained of. 


2. Two possible sources for the infection, for only one 
of which could the Hospital be responsible. 


3. The only evidence as to causation was that of co-de- 
fendant and the hospital records which described the injury 
as “self-inflicted.” 
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BRIEF FOR APPELLEE 
THE DOCTORS HOSPITAL, A CORPORATION 


SUMMARY OF ARGUMENT 


Appellants contend that two incidents, the spilling of a 
urine bottle and a nurse sticking her finger in the left eye, 
occurred and presumably caused the infection of the eye. 
The testimony as to the date of the occurrence of either in- 
cident is so confused, uncertain and contradictory that it is 
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impossible to tell whether either incident occurred before 
infection was observed to be present (which time can be 
fixed with reasonable certainty). It is, therefore, impossi- 
ble to infer that either incident could have been a causative 
factor to the infection. 


Assuming, without conceding, that either of the two inci- 
dents could have been a causative factor, appellants’ evidence 
also revealed that appellant, Earl Morse, removed the mask 
and inserted his finger under the dressing. Appellant’s own 
testimony, therefore, presents a situation in which either his 
own conduct, for which the Hospital is not responsible, or 
negligence of hospital personnel could have produced the 
infection, and consequently there was no basis for jury con- 
sideration. 


Appellants introduced portions of the hospital record as 
their Exhibits 1 through 6 and called the co-appellee, Dr. 
Moretti, as their last witness. Dr. Moretti’s testimony and 
the hospital records unequivocally gave as the cause of the 


infection the patient himself inserting his finger under the 
dressings on the left eye. There was no other expert witness 
called to establish a causative link between any actions of 
hospital personnel and the development of the infection, and 
the fact that the only evidence introduced by the appellants 
on the issue of causation attributed the infection to the pa- 
tient’s own acts left nothing for jury consideration. 


ARGUMENT 


From the hospital records, it is possible to fix with a rea- 
sonable degree of certainty that infection was first observed 
by Dr. Moretti on Saturday morning, June 3, 1961, and 
that he then ordered steroids and antibiotics (J.A. 133-34, 
137). Dr. Moretti’s testimony is confirmed by the entry of 
June 3, 1961 on the Doctors Order Sheet (R P Ex 1), which 
ordered 500 mgm. of chloromycetin “stat” (meaning at once) 
which was administered at 9:30 a.m. on June 3rd as evi- 
denced by the nurse’s note. (R P Ex 2) 
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With evidence of infection being present at 9:30 a.m. on 
June 3rd, the testimony of Mr. Morse, Mrs. Morse and the 
patient in the other bed (Mr. Grace) leaves it uncertain as 
to whether either incident relied on occurred before or after 
the infection. Mr. Morse (J.A. 44-48, 51-55), Mrs. Morse 
(J.A. 81-83, 86, 93, 94), Mr. Grace (J.A. 104, 105). 


In addition to the testimony of the appellants that acts 
of hospital personnel could have afforded a source of infec- 
tion, appellants introduced into evidence the hospital records 
which themselves disclose that appellant Earl Morse’s own 
actions afforded a source of and indeed caused the:infection. 
The nurse’s bedside notes (RP Ex 2) contain an entry under 
date of June 2, 1961 that patient himself removed the dress- 
ing from-his eye. The same Exhibit under the date of May 
26, 1961 reveals that an almost identical incident occurred 
following the first operation for the removal of the cataract 
of the right eye. Entry of 1:00 p.m. May 26, 1961 (R P 
Ex 2). Appellants also introduced into evidence a portion 
of the hospital record which contained an entry following 
the printed words “Final diagnosis,” handwritten as follows: 


“Cat O.D. Cat 0.8.” 


Translating this entry into lay terms, the entry reads “Final 


” 


diagnosis cataract right eye cataract left eye.” On the same 
page of this Exhibit under the printed heading ““Complica- 
tions or secondary diagnosis” appears the following hand- 
written entry, with the translation of medical symbols in- 
serted in parentheses: 


“No complications for O.D. (right eye) O.S. (left eye) 
Panopthalmitis due to Proteus Vulgaris self-inflicted 
by inserted finger under dressing.” 


Appellants also introduced into evidence a portion of the 
patient’s medical. records at Doctors Hospital denominated 
as a Progress Record, which read as follows: 


“Left eye became infected’ or rather flared up 2 
days post-operative. 


4 


“Bug responsible for said infection was Proteus 
Vulgaris caused by patient inserting finger under 
dressing. 


“Patient developed Panopthalmitis and chamber 
opened and injected 100,000 U (units) of Penicil- 
lin” (R P Ex 4)/ 


The situation thus presented is legally identical with that 
presented to the Court sitting en banc in Quick v. Thurston, 
110 U.S. App. D.C. 169, 290 F.2d 360, where the Court 
affirmed a directed verdict for the defendant in a malprac- 
tice case, stating 


“At best the testimony most favorable to appellant 
was that there were two possible theories as to source 


“At best the testimony most favorable to appellant 
was that there were two possible theories as to source 
of the infection: unsterile instruments or the chronic 
infection already present in the lower urinary tract. 
Obviously, the jury could not be allowed to guess 
that the former was the course when appellant’s own 
medical expert could not express an opinion to that 
effect.” 


Appellants, as plaintiffs below, in the course of their case 
in chief introduced into evidence the portions of the male 
plaintiff's hospital chart or record as their Exhibits 1 through 
6. They called as witnesses the two plaintiffs, the patient 
who was in the same room with Mr. Morse, and that patient’s 
wife. They then called Dr. Bocock, the Hospital Adminis- 
trator, and finally, as their last witness, called Dr. Moretti. 
At the conclusion of the examination, neither of appellee’s 
counsel asked Dr. Moretti any questions. The plaintiffs then 


1 While the date given on the Exhibit for this entry is June 1, 1961, 
the testimony of Dr. Moretti (J.A. 133) was that the date written was 
in error and that it was actually June 4. The entry recites activity 
which occurred on June 4 and between June 1 and June 4. See Doc- 
tors Hospital Operating Room notes (R P Ex 5), and Doctors Hospital 
operative record (R P Ex 6, p. 3). 
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rested their case without attempt to contradict or impeach 
Dr. Moretti’s testimony. (J.A. 150) Thus, the only evidence 
in the case with respect to causation was that of Dr. Moretti 
and the hospital notations, all of which has been previously 
referred to, and both sources described the appellant’s inju- 
ries as self-inflicted. Although a party is entitled to call an 
adverse party and then contradict or impeach him, in the 
absence of contradiction or impeachment, the testimony of 
an adverse party is nonetheless evidence in the case, and ap- 
pellants here cannot ignore this testimony. Ellis v. Carter, 
328 F.2d 573, 578; Nuelsen v. Sorensen, 293 F.2d 454, 
460. 


In Moran v. Pittsburgh Des Moines Steel Co., 86 F. Supp. 
255, the Court said at page 273 


“If the party calling the witness was not to be 
bound by the testimony offered where there has 
been no contradiction or impeachment of the wit- 
ness, no useful purpose would exist for having the 
provision in the Rule in which the party calling the 
witness is given the right to contradict and impeach 
the witness in all respects as if he had been called 
by the adverse party. This thought is given further 
weight by the additional provision of the Rule which 
gives the adverse party the right to contradict and 
impeach the witness who had been called for cross- 
examination. I believe the Federal Rule is the same 
as the Pennsylvania Rule that when a party calls his 
adversary or an officer, employee or agent of the 
adverse party, the party who calls said witness 
vouches, at least to some extent, for his credibility 
and is concluded by his testimony as elicited if it is 
not contradicted or proof follows. 


“I believe the Rule to be sound that where a 
party calls the managing agent, officer or director 
of his adversary, that said party cannot select that 
which is favorable and can reject that which is un- 
favorable where he has not attempted to contradict 
the unfavorable testimony.” 
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Even if the Court were to permit the appellants to reject 
Dr. Moretti’s testimony, appellants would not be helped since 
they would then find themselves with no expert testimony 
as to causation to give them guidance as to the manner in 
which an infection of this type could develop, from what 
source it could develop, and the time period required for 
the infectious process to manifest itself following the intro- 
duction of the infectious agent. Since in this type of action 
plaintiff has the burden on both aspects of liability — negli- 
gence and causation, the case presented on this record was 
fatally defective. Quick v. Thurston, supra; Rodgers v. Law- 
son, 83 U.S. App. D.C. 281, 170 F.2d 157; Ayers v. Parry, 
192 F.2d 181. 


CONCLUSION 


Since the appellants, as plaintiffs below, failed to meet 
the burden of proof placed upon them as to both elements 
of their case, negligence and causation, the trial judge had 


no alternative to directing a verdict in favor of the appellees, 
as defendants below, and the Judgment upon ‘such verdict 
should be affirmed. 


Respectfully submitted, 


JOHN L. LASKEY 


1701 K Street, N. W. 
Washington, D. C. 20006 


Attorney for Appellee 
The Doctors Hospital, 
a Corporation 
JACKSON, GRAY & LASKEY 
Of Counsel 
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ARGUMENT: 


I. The Jury should have been allowed to consider the 
evidence in this case, where the Appellants’ evidence 
clearly established that the Appellee Moretti departed 
from the standard of medical care in the community 
exercised by physicians in the same specialty under 
similar circumstances, in his treatment of the male 
Appellant Morse 


I. Prima facie case entitled to consideration by the Jury 
can be established by extrajudicial assertions 
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REPLY BRIEF OF APPELLANTS 
SUMMARY OF ARGUMENT 


1. The Jury should have been allowed to consider the evidence 
in this case, where the Appellants’ evidence clearly established that 
the Appellee Moretti departed from the standard of medical care in 
the community exercised by physicians in the same specialty under 
similar circumstances, in his treatment of the male Appellant Morse. 


2. Prima facie case entitled to consideration by the Jury can 
be established by extrajudicial assertions. 


ARGUMENT 


In Price vy. Neyland (1963) 115 Appeals D.C. 355, the Court 
said at page 358, “Thus, in order to fasten liability in a malpractice 
case, it is necessary that the Plaintiff prove, by a preponderance of 
the evidence: (1) the recognized standard of medical care in the 
community which would be exercised by physicians in the same 
specialty under similar circumstances, and (2) the physician in suit 
departed from that standard in his treatment of the Plaintiff.” In 
the Price case, which involved the failure of the doctor to take steps 
which would be indicated by the facts as they developed at the 
birth and early age of a child involving the problem of Rh factor, 
the Court considered the evidence and concluded that the case was 
entitled to Jury consideration. In the instant case, the Appellants 
established by Dr. Moretti’s testimony, (J.A. 130-131), that the 
standard of care'in a cataract removal requires that the patient be 
visited every day until he is discharged. The Appellants provided 
ample evidence in their case which would establish that Appellee 
Dr. Moretti did not conform to that standard. In other words, the 
Appellants provided ample evidence, from which the Jury might well 
find that “the physician in suit departed from that standard (the rec- 
ognized standard in the community by physicians in the same spe- 
cialty under similar circumstances) in his treatment of the Plaintiff.” 


In the instant case Appellants maintain that Dr. Moretti’s testi- 
mony establishes a standard of care which their evidence discloses 
was not met. The extrajudicial assertion by the doctor, when he 
lifted the patch from the male Appellant’s eye (J.A. 20, 68, 106) 
figures prominently in the evidence of this case. 


In Wickoff v. James (1958) Calif..324 P.2d 661, that-Court | 
likewise considered the effect of an extrajudicial admission. Mrs. 
Wickoff had a polyp removed from her large intestine immediately 
above the rectum. Dr. James thereafter inserted a sigmoidoscope 
in Mrs. Wickoff’s rectum to determine if the entire polyp had been 
removed. In the course of the examination, it was determined that 
there had been an accidental perforation of the sigmoid wall, Mrs. 
Wickoff was immediately taken to surgery, and the abdominal repair 
was performed. At trial, the Plaintiff husband of Mrs. Wickoff testi- 
fied, “When Dr. James and Dr. McGreane came out of the operating 
room, I watched them, because I was anxious to know exactly what 
happened, and they walked up the hallway. Dr. James still had an 
apron and mask on, and as he got within ten or fifteen feet from 
me, he shrugged his shoulders and said, “Boy, I sure made a mess out 
of things today, didn’t I, Warren?’ 


“I said, ‘Dr. James, what happened?’ He said, ‘Well, by insert- 
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ing’ his scope ‘in your wife’s rectum, I busted the intestine. 


In considering this evidence, the California Court said, “In any 
malpractice case negligence on the part of the doctor will not be pre- 
sumed, it must be proved except in those cases where res ipsa loqui- 
tor is applicable. The expert testimony which will establish Plain- 
tiff’s prima facie case may be that of the defendant and an extra- 
judicial admission is sufficient to do this. 


“The only statement of Dr. James which could be construed as 
an admission of negligence is the statement, “Boy, I sure made a mess 
of things.’ 


“Respondents argue that even if the admissions of Dr. James 
were significant they were not sufficient to prevent a nonsuit and 
that these admissions do not support an inference of negligence. 
However, we are here concerned with the question whether or not 
a nonsuit should be granted, and in such a case a Plaintiff is entitled 


to every favorable inference that may be drawn from the evidence. 
What inferences were to be drawn from said statements of Dr. James 
in the light of the facts and circumstances shown by the evidence 
was a question of fact to be determined by the Jury and we believe 
that the Court erred in determining as a matter of law that no infer- 
ence of negligence could be drawn from the evidence.” 


Respectfully submitted, 


DALE L. BUTTON 


507 - F Street, N.W. 
Washington, D. C. 


Attorney for Appellants 


